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An adminiotrator cannot sue in his own rights the succession which he represents, and, 
vice versa, as administrator he cannot sue himself. 

Hence an heir to a succession, who has filed an opposition to an account presented by the 
administrator thereof. and who, before trial of his opposition, becomes administrator of 
the succession of the first or deceased administrator, cannot stand in judgment in his 
twofold capacity, and no trial can be had on the opposition a3 long as the complication 

lasts. 


PPEAL from the Second District Court, Parish of Bossier. 
Drew, J. 











J. A. Snider and Lowry & Vance for Plaintiffs and Appellees : 
1. Appellants are estopped from assailing a judgment which is sustained by their own 
motions for non-suits. 

Pending a trial upon exceptions filed by one party to a suit, the opposing party cannot 
avoid the force of the exceptions by non-suits. Crocker vs. Turnstall, 6 R. 354; Yorke 
vs. Allen, 20 A. 237. 

3. If the facts in a case be sufficiently stated in the pleadings to sustain a legal proposition 
raised by an exception, the use of the phrase ‘‘ by reason of the law,” in the jadgment, 
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is acompliance with Art. 87 of the Constitution. Hemken vs. Farmer, 3 R. 155; Powell 
vs. Oneal, sheriff, 24 A. 523. 

The action was premature, because it demanded judgment against the heirs of the 
surety on an administrator's bond without first having liquidated, by a judgment, the 
debt claimed from the principal on said bond. Pickett et als. vs. Gilmer et als.. 32 A. 
991. 

A party cannot be both plaintiff and defendant in the same suit. Succession of Farmer, 
32 A. 1037. 


Land & Land on the same side : 


An administrator's bond is extinguished by the performance of its condition, and both 
principal and surety are released and discharged. Performance is payment of the bond. 
R. C. C. 2131. 

When the contract of the surety is changed by the creditor, or by legal authorization, the 
surety is released, There are no presumptions against sureties; they can only be held 
to the precise terms of their obligations. The surety has the right to stand on the very 
terms of his contract. The creditor has no right to make any change, though beneficial 
to the surety, under the penalty of releasing him. R.C. C. 3039; McGuire vs Woldridge, 
6 R. 40; 2 Hennen’s Digest, p. 1532, No. 3, and authorities cited. 

The voluntary abandonment of a suit or of a demand contained in an answer or opposition 
does not interrupt prescription. R. C. C. 3519; Norwood vs. Devall, 7 A. 524; Denis- 
town vs. Rist, 9 A, 464; Elliott vs. Brown, 13 A. 576. 

Tle action of a minor against his tutor respecting the acts of the tutorship is prescribed 
by four years, to begin from the day of his majority. R.C.’C. 362. 

A suit on a demand, which has been adjudged to have nolegal existence, does not interrupt 
presoription on other claims or demands of the plaintiffs. Pickett vs. Gilmer, 32 A. 991. 
The administrator of a succession cannot sue himslf; he cannot be both plaintif and 
defendant in the same suit. See all the provisions in the Code of Practice on the subject 
of civil suits and actions. 

The surety on an administrator's bond cannot be sued before obtaining a judgment 
against the administrator. Gilmer vs. Pickett, 32 A. 991. 

An action or new suit is not the mode provided by law for the revival of suits. Suits are 
revived by motion, notice or citation. Bailey vs. Smith, 12 L. 506; C. P. Art. 120. 

Any judgment obtained by an administrator against the succession which he represents, 
in a suit in which he is both plaintif and defendant, is an absolnte nullity, which requires 
no action to set it aside. In such acase there is no suit; no citation; no appearance; no 
joinder of issue; no trial, and no judgment recognized by law. C. P. Articles on Suits and 
Actions. 





J. D. Watkins for Defendants and Appellants : 


A judgment without reasons is void. The mode of attack on appeal is by assignment of 
errors. Constitution, art. 87; Louque 336, 4 M. 463; 587,5 M. 202; 2N.8. 540; 12L. 
143; Constitution of 1852, art. 72; 11 Ann. 94; Constitution of 1874, art. 76; 20 Ann 
27; 19 Ann. 525. 

After issue joined br answer, the death of one litigant requires nothing but notice either 
by citation or any kind of notice or appearance by the heirs or legal representatives to 
make parties for a legal trialof the cause. 10 Ann. 505; 6 Ann. 705; 18 Ann. 40; 16 L. 
162; 13 Ann. 308; 8 Ann. 54; C. P. 21-120-361. All dilatory exceptions are too late after 
the answer filed in 1868. 11 Ann. 195; 13 Ann. 409; 5 L. 258, 10 R. 139; 1 Ann. 323. 

The opposition to an administrator's account is an answer. No replication to euch oppo- 
sition is permitted. Whatever allegations the defendant and opponent may make the 
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plaintiff may object to evidence under it, instead of excepting or filing a motion to strike 
out. 11 Ann. 386, 671; 28 Ann. 820, 607; 29 Ann. 521; 30 Ann. 270; 13 Ann. 308. 

An administrator can stand in judgment where he is a creditor and his claim is on the 
tableaux. 15 Ann. 598; 16 Ann. 162; 32 Ann. 890; 24 Ann. 385; 12 Ann. 774; 11 Ann. 
177. 

Prescription was suspended during the whole time the suit was pending from the filing of 
the administrator's and tuters’s accounts. 9th July, 1866, to the end of that litigation 
which is not yet closed. 


Acceptance by the administrator suspends prescription. 30 Ann. 853-1071. 

When same person is administrator and tutor his possession as administrator continues till 
he finally accounts as adininistrator. 30 Ann. 472; 33 Ann. 594; 34 Ann. 400. Any 
judicial demand in the answer or in wrong jurisdiction, interrupts prescription as long 
as the demand is pending. Louque 574; 4 Ann. 467; 13 Ann. 57; 13 Ann. 307. 


A partition is not final and definitive where two only of seven heirs file a petition—and 
judgment in chambers by the clerk without citation or notice or appearance of five 
heirs decreeing a partition, is a nullity. 

Where there were seven heirs, and a part of the property divided into seven lots, two only 
of which were drawn, and the five remained in common, there being four minor heirs, is 
no partition. 

An act which declares the administrator declares he will in future ‘account for large 
amounts, so that it is omitted, is not a final partition. Slaves divided in kind, land 
and movables sold, but price not divided, is not a final partition. 

An act passed in 1858 could not be made to include funds received by administrator in 1860 
and 1866. Such faint and inchoate proceedings as these could not so change the liability 
of the administrator and security as to release him on his bond. 3 R.313; R.C.C; 
1329; 4 Ann. 56-260; 14 Ann. 179; 15 Ann. 260; 18 Ann. 596; R.C.C. 1378; C. P. 1024. 
10 Ann. 236; 30 Ann. 177; 31 Ann 572; 5 Ann. 208; 25 Ann. 215; 18 Aan, 579; 25 Ann. 
532; Old C C. 1302; 14 Ann. 740; R. C. C. 1349 (1271) 1354 (1276). 

All the heirs of a deceased debtor or creditor, plaintiff or defendant are not necessary par- 
ties in reviving a suit where a litigant has died. Each heir is a creditor or debtor for his 
virile share only, and may sue or be-saed for that share alone. They are not joint 
debtors or creditors. 

Heirs are not bound jointly. Each heir may sue or be sued for his virile share, and stand 
in judgment alone where the others may be dead or not made parties. 5 R. 224; R.C. 
C. 2111 (2107); 12 Ann. 558; 6 L. 18. 

Jvint obligees and joint obligors may sue and be sued separately. 30 Ann. 397; 28 Ann. 
403; Acts 1874, p. 19. 

The surety on the bond was Robert Jolinson. Robert Johnson died, leaving a widow in 
commanity and several children (defend int’s heirs), who were put in possession of his 
estate. The widow and children were sued. Pending the suit the widow died, and the 
proceedings were carried on and completed against the children; the succession of the 
mother apparently not having been opened. Henry & Joint, obligory and obligers, 28 
Ann. 411, Francis vs. Martin, L. Ke. 490, No. 18. 

These children, the present appellants, now say that the judgment against them being in 
solido is erroneous; that under ro circumstances are they more than jointly bound as 
heirs of their father, each for his virile share in said half. 

If the question was between the original parties to the bond, princip:] and security, there 
could be but one answer toit. They were both bound in solido; as to them the obliga- 
tion is joint. They inherit the rights, credits and obligations of their ancestors, but as 
the rightsjand credits of their ancestors are distributed among them, each according to his 
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share; so are the obligations, each being bound for his proportion as heirs of their 
father; they are responsible for his obligations, they having been put in possession of 
their share of his estate. There was judgment against these heirs appellants for the sum 
of one thousand dollars each for his virile share. with interest. 28 Ann. 412. 

Their mother, who had accepted the community and was liable for one-half of the commu- 
nity debt, was sued with these heirs, she died pending the suit: neither she nor her 
succession were made parties to the appeal. The supreme court tried the case without 
her, and gave judgment against each heir of the dead security on the bond for his virile 
share. 

If the attorney, being ignorant of the death of his principal, should continue under his 
power of attorney, the transactions done by him during this state of ignorance are con- 
sidered as valid. R. C. C. 3032 (3001). 

In such cases the engagements of the agent as to third persons in good faith are carried into 
effect. R.C. C. 3033 (3002), 

The attorney is bound to complete a thing which had been commenced at the time of the 
principal’s death if any danger result from delay. R. C. (. 3002 (2971). 

A party will not be allowed to delay a trial upon the merits of a cauge by pending singly a 
variety of technical objections tending to retard his adversary’s action. Mealpine vs. 
Jones, 13:Ann, 409. 


The opinion of the Court was delivered by , 

PocuE, J. This very complicated litigation grows out of the follow- 
ing facts, pleadings and incidents : 

On the death of Nathan Pickett, his son, William M. Pickett, was 
appointed administrator of his succession, with J. B. Gilmer as surety 
on his bond. After filing two provisional accounts of administration, 
which were duly and respectively homologated, he presented his third 
and final account in the year 1866, and he died before any action was 


had on his said account. 


J. P. Harris, who was appointed as administrator of his succession 
in 1867, proceeded by rule against the heirs of Nathan Pickett for the 
homologation of the account presented by W. M. Pickett before his 
death. 

That proceeding, which is designated under the title hereinabove 


‘first mentioned, was met by an opposition from the heirs of Nathan 


Pickett, asking for judgment against the succession of the deceased 
administrator in a very large amount. That opposition was filed in 
March, 1868. Some time before that, the heirs of J. B. Gilmer, who had 
died in the meantime, brought an action against the heirs of Nathan 
Pickett looking to the homologation of the final account of administra- 
tion of W. M. Pickett, and to the cancellation of the latter’s bond, 
which had been signed by their ancestor, J. B. Gilmer. 

This suit was not brought to issue before the month of November, 
1882, when the heirs of Nathan Pickett filed an answer, in which they 
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adopted the averments contained in their opposition to the final 
account of administration of W. M. Pickett. 


These two contestations being yet undecided in 1879, the Pickett 
heirs brought suit against the Gilmer heirs, on the administrator’s 
bond signed by Gilmer, for $140,022 80-100. This is the suit which is 
reported in 32 Ann. p. 991, under the title of Thomas S. Pickett et al. 
vs. Mattie G. Gilmer et al., and which was dismissed on the double 
plea of prematurity of action and of lis pendens. 

In the meantime, J. P. Harris having died, Thomas G. Pickett, one 
of the heirs of Nathan Pickett, was appointed administrator of the 
succession of W. M. Pickett. 

Some time after the decision in the 32d Annual, in January, 1881, 
the heirs of Nathan Pickett, including Thomas G. Pickett, filed a pro- 
ceeding which they term a “ motion of revival” in the suits which 
form the title of this decision, and moved for service on all the heirs 
of J. B. Gilmer and on the administrator of the succession of W. M. 
Pickett. Their real object was to bring to trial the two suits above 
referred to, and to bring into court the representatives of such of the 
original parties, on both sides, as had died since the institution of the 
two suits. 

Their proceeding was met by numerous exceptions on the part of the 
Gilmer heirs. 

The district judge maintained two of those exceptions, and the 
present appeal is taken by the Pickett heirs from his judgment thereon. 
Through an assignment of errors, appellants’ counsel first attacks the 
nullity of the judgment on the ground that the judge has failed to 
give reasons therefor. 

In his judgment the judge says: ‘‘On considering said exceptions 
and the argument of counsel thereon, it is by reason of the law 
ordered,” ete. 4 

On inspection of the two exceptions, which will be hereinafter stated, 
it appears that both presented bare questions of law patent on the 
face of the record, and hence a reference to the law, under those cir- 
cumstances, can be held sufficient. Hemken vs. Farmer, 3 Rob. 155 ; 
Powell vs. O’Neall, 24 Ann. 523. 

We do not wish to be understood as sanctioning the form of this 
judgment even on a simple question of law, but the ends of justice, in 
the interests of appellants themselves, require that we should examine 
the judgment on its merits; and hence we feel authorized to give a 
liberal construction to the point at issue. It has been held that an 
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informally drawn judgment could be considered by the Supreme Court. 
Dorr vs. Jouet, 20 Ann. 27. 

The exceptions maintained by the lower court were as follows: 

Ist. That Thomas G. Pickett, as an heir of Nathan Pickett, could 
not sue himself as administrator of the succession of his deceased 
brother. 

2d. That the demand was premature as against the heirs of J. B. 
Gilmer. 

Appellants’ counsel charges error in the judgment on the ground 
that by subsequent pleadings, between the filing of the exceptions and 
the trial of the same, he had stricken out those portions of his prayer 
which called for service on the administrator of W. M. Pickett’s 
succession and against the heirs of Gilmer, and hence he argues that 
these two exceptions were no longer before the court. 

He may be correct in that contention, but we find no necessity for 
its discussion in order to reach a just conclusion in the premises. 

For the sake of argument we accept his theory, and we concede that 
on trial of the exceptions there was no prayer to bring either the 
administrator of the W. M. Pickett succession or the heirs of Gilmer 
into court. But counsel forgets that those parties are the only plain- 
tiffs in the two suits which he was seeking to “‘ revive,” and his amend- 
ment therefore stripped his motion of all demand for relief as regards 
the making of necessary parties. After his amendment of non-suit, as 
he terms it, his prayer was therefore to “revive” a suit without plain- 
tiffs ; for his clients, as he contends correctly, were defendants in both 
suits. This would be a fair illustration of the play of ‘‘ Hamlet, with 
Hamlet left out.” 

But he argues that, by voluntarily accepting service of the petition 
of “revival,” Thomas G. Pickett, administrator of the succession of 
W. M. Pickett, legally became the plaintiff in the suit filed by his 
predecessor, Harris. Granted; but he is a defendant and an opponent 
in that very suit, and thus he seeks to perform the feat of being plain- 
tiff and defendant in the same suit. And right there our jurisrpudence 
interposes an insurmountable obstacle in his way, and he falls under 
the effect of the first of the two exceptions which we now have under 
consideration. It is now well settled in law, as it stands to reason, 
that an administrator cannot sue himself, and ‘“‘vice versa.” Succession 
of Farmer, 32 Ann. 1037; McKnight, Administrator, vs. Calhcun & 
Lane, 36 Ann. 408. Appellants are therefore impaled on either horn 
of this dilemma: Their proceedings have either made Thomas G. 
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Pickett, as administrator, a party to the suit which they are seeking to 
“revive,” or they have not. If he has been made a party, the law 
forbids him from occupying that dual position, and there is no plaintiff 
in the suit; and if the amendment excludes him in his official capacity 
from the operation of the motion, then in that case there is no prayer 
for making parties, and the court could make none. 

On the second exception, the amended pleadings specially exclude 
any demand as to the Gilmer heirs; hence that suit stands without all 
the necessary parties, and it certainly cannot proceed in its present 
attitude. 

As the other exceptions interposed by the Gilmer heirs have not 
been passed upon by the court a qua, they are not before us for review 
on the present appeal, and hence they remain undisposed of. 

Under our understanding of the judgment of the lower court, these 
may not be the reasons which actuated the judge in his decree; but 
the judgment of dismissal of the motion, with the 1eservation of 
appellants’ rights to institute proper proceedings, has done full justice 
to all parties and meets with our approval. 

Our rules of practice point out several modes by which these appel- 
lants can reach the issue which they are seeking to test, but it is not 
our province to indicate them. 

Judgment affirmed. 








No. 145. 


THE STATE EX REL. W. M. Hunter vs. R. L. Capers. 


In a contest for the office of justice of the peace, under the Intrusion into Office Act, two 
commissions had issued, one to each of the litigants. In the last commission there was 
recital that the first commission had issued inerror. Held, that the second commission 
was the higher authority, ala the one holding it had a prima facie right to the office. 


PPEAL from the Tenth District Court, Parish of Red River. 
Hall, J. 


. 


John C. Pugh, District Attorney, and James F. Pierson for the 
Relator : 


When the question involved is the title to an office, and on the trial two commissions are 
presented, one by each of the claimants, and the question of right depends solely and 
exclusively upon the commissions, the latest in date will be presumed to confer the 
better right. Manning’s U. Cases, p. 75; 16 A. 438; 19 A. 210. 

L. B. Watkins and S. A. Hull for Defendant and Appellant: 

1. An election commission signed by the Governor is prima facie evidence until rebutted 

and set aside, after a contest, according tolaw. Collin vs. Knoblock, 25 Ann. 264; State 
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ex rel. Ford vs. Miltenberger, 33 Ann 266; State ex rel. Collins vs. Jumel, 30 Ann. 861; 
State ex rel. Vienne vs. Hyams, 12 Ann. 719; sec. 54 of Act 100 of 1870. 

2. The intrusion-into-office law only contemplates cases in which the parties hold ad- 
verse muniments of title importing right in the holder—to cases where one of the liti- 
gants claims by a certificate of election, and the other by appointment, exhibiting his 
commission. Collin vs. Knoblock, 25 Ann. 264; State ex rel. Ford vs. Miltenberger, 33 
Ann. 265; State ex rel. Bonner vs. Lynch, 25 Ann. 267. 

3. In the absence of any statutory authorization, the courts are without jurisdiction ratio 
materie to entertain the case of a contested election, and then only to the extent and in 
the manner provided. State vs. Judge, 13 Ann. 89; Ford vs. Miltenberger, 33 Ann. 
267; R.S. secs. 1491, 1421; sec. 1 of Act No. 24 of 1877; Belden vs. Sherburne, 27 Ann. 
305. 


4. The elective commission of defendant has date 22d of May, 1884, and thereunder he took 
the oath of office on the 29th of May, 1884, and had same filed iu the office of the Secre- 
tary of State on the 14th of June, 1824. 

Defendant was his own predecessor. 

On the 17th of June, 1884, a like commission was issued to relator, and on the 27th of June, 
1884, he was qualified. 

Plaintiff's petition admits defendant’s possession on the —— November, 1884, when filed. 

Defendant’s commission was attested by Will A. Strong, Secretary of State; while that of 
relator is attested by Oscar Arroyo, Secretary of State. Defendant was qualified before 
L. M. Howard, clerk; but relator was sworn by F. B. Williams, clerk. 

Between the date of defendant's qualification and the issuance of relator’s commission, &@ 
change had taken place in the State government, and a new one had been inaugurated. 
Secs. 39 and 40 of Act 58 of 1877. 

Prior to the issuance of relator’s commission, the Secretary of State, Will A. Strong, and 
the Governor had performed and completed the duties required of them by statute and 
were, guoad the general election of 1884, functus oficii. State ex rel. Barbin vs. Black- 
man, 32 Ann. 584; State ex rel. Blackman vs. Secretary, 32 Ann. 11; Cooley’s Const. 
Lim., pp. 621, 622, and note. 

Oscar Arroyo, Secretary of State, successor to Will A. Strong, was without authority to 
alter his predecessor's promulgation of returns. 

5. Which of the two commissions is the better evidence of title ? 

Relator’s counsel relies on the case of Hunter vs. Blackman, Manning's Unreported Cases, 
p. 75, wherein the court held, that ‘‘if the question depended solely upon the two com- 
missions, .  * in the absence of prvof to the contrary, the presumption is in 
favor of that bearing the latest date.” 16 Ann 438; 1g.Ann. 210. 

That opinion is in direct conflict with that in State ex rel. Ard. vs. Bankston, 23 Ann. 375, 
in which, under a similar state of facts, the contrary presumption wrs announced. 

The two decisions cited in the former opinion do not bear it out. These cases are to the effect 
that when the Governor is given the authority by statute to appoint an officer and 

remove him from office and appoint another, there is a legal presumption that the Gov- 
ernor has done his duty, and the last commission will be maintained in the absence of 
adverse proof. Dubuc vs. Voss, 19 Ann. 211; State ex rel. Richardson vs. Graham, 25 
Ann. 73; State ex rel. Attorney General vs. Doherty, 25 Ann. 119; State ex rel. Doyris 
vs. Yoist, 25 Ann 396; Stateex rel. Webber vs. Fisher, 26 Ann. 537. 

The doctrine announced in Hunter vs. Blackman goes no further; it does not extend to 
elective commissions issued by the Governor. 

In Kahn and Bigart as. Sippili, 35 Ann. 1040, this court says, ‘‘the decision rested on 
another and different ‘point and the point passed upon in the ruling or dictum invoked 

*  * was not nesessary to a decision of the case under consideration. Hence, we 
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conclude that the dictum is not binding in jurisprudence. Cooley Const. Lim., pp. 
621, 622 and notes. 

6. The incumbent of a constitutional office, holdirg an elective commission from the Gov- 
ernor, cannot be removed and another commissioned, until his commission has been 
annulled and set aside in some judicial proceeding, contradictorily with him. State ex 
rel. Attorney General vs. Wharton, 25 Ann. 11; State of Louisiana vs. Kreider, 21 Ann. 
482; State ex rel. Downes vs. Towne, 21 Ann. 491. 

7. The elective commission of a constitutional officer is conclusive of the fact of his elec- 
tion until set aside in a contest according tolaw. State ex rel. Leonard vs. Jackson, 27 
Ann. 541; sec. 54 of Act No. 100 of 1870; sec. 30f Act. No 1 of 1877. 

8. Vacancies can only be filled when the power to do so is expressly conferred by the 
authority on which this power is couferred, and in the manner provided by the Consti- 
tution and the law. State ex rel. Attorney General vs. Rareshide, 32 Ann. 937. 

9. In issuing elective commissions the Governor acts ministerially, and only performs a duty 
required by the election law. Sec. 40 of Act No. 58 of 1877. 

He can exercise no judicial power or function. Art. 80 of Const. 

He cannot exercise any power or authority over elections by the people, 

He “shall have power to /ill vacancies that happen.” Art. 69 of Const. 

He has no autherity to consider or weigh any evidence touching the votes or election 
returns. ‘Any irregularities in the elections resulting from fraud, violence or any other 
cause are to be corrected * * * by the proper judicial tribunals.” Collin vs. Knob- 
foch, 25 Ann. 264; State ex rel. Barbin vs. Secretary of State, 32 Ann. 579; State ex rel. 
Blackman vs. Secretary of State, 32 Ann. 173. 

10. In support ef the doctrine announced in State ex rel. Ard vs. Bankston, 23 Ann. 376, 
we cite: State ex rel. Edmonson vs. McNeely, 24 Ann. 19; State ex rel. Wittguestein 
vs. Herron, 24 Ann. 432; State ex rel. Downs vs. Towns, 21 Ann. 490; State ex rel. 
Claiborne vs. Parlange, 26 Ann. 458; State ex rel. Cooper vs. Schumaker, 27 Ann. 332 ; 
State ex rel. Leonard vs Jackson, 27 Ann. 541; State ex rel. Lisso vs. Peck, 30 Ann. 
251; State ex rel. Attorney General vs. Rareshide, 32 Ann. 934, 


The opinion of the Court was delivered by 

Topp, J. This case presents a contest for the office of justice of the 
peace of the Second ward of the parish of Red River, under the Intru- 
sion into Office Act, being Act 56 of 1868. 

There is a motion to dismiss the appeal for want of jurisdiction in 
this Court, ratione materia. The relator avers that the office is worth 
more than five hundred dollars, and the defendant that its value ex- 
ceeds two thousand dollars. 

Taking the pleadings as the test, without any suggestion that the 
estimate made therein is fictitious, or any reason to so conclude, we 
think this Court has jurisdiction, and the motion to dismiss is denied. 
33 Ann. 1051. 


ON THE MERITs. 
At an election held in April, 1884, the relator and defendant were 


rival candidates for the office mentioned. 
On the 22d of May thereafter the defendant received from the 


Governor a commission, and qualified under it. 
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"On the 17th of the following month the relator also received a com- 
mission for the office. This commission, containing the recital “that 
at an election held on the 22d of April, 1884, * ° * William Hunter 
(relator) was declared duly elected justice of the peace for Second ward 
of Red River parish, La., vice R. L. Capers, who was commissioned in 
error,” ete. 

There was judgment in favor of the relator, from which the defend- 
ant has appealed. 

The only evidence before us are the two commissions referred to. 

In an elective office the right and title to the offjce is not conferred 
by the commission of the Governor, but by the electors voting at such 
election—the one receiving the highest number of votes being legally 
entitled to the office, unless under some disqualification. The commis- 
sion is but the evidence that the person named therein was thus duly 
elected to the office. 

Section 40 of Act 58 of 1877 provides: ‘It shall be the duty of the 
Governor, not less than thirty days after each general election, to issue 
commissions to all officers shown by the compilation of the returns to 
have been elected.” Another section makes it the duty of the Secre- 
tary of State to make this compilation. 

If, in point of fact, the one commissioned has not been duly elected, 
has not received the highest number of votes cast, though the commis- 
sion so declare, he is not entitled to the office. 

The question here arises that, if a commission issues thus certifying 
to a fact that does not exist, does it lie in the power of the Governor 
or other officer issuing it to correct the error and grant a commission 
to the party really and legally entitled to it; and will such second 
commission be of higher authority than the first one ? 

We are constrained to answer these questions in the affirmative. 


It is an elementary principle that all executive officers, and those 
exercising ministerial functions—save in exceptional cases, which have 
no application here—have the right and it is their duty to correct 
errors or mistakes in returns, reports and other acts done in the dis- 
charge of the duties imposed upon them by law. Thus, any error 
committed by the Secretary of State in tabulating or compiling the 
returns of election made by the proper returning officers may undoubt- 
edly be correeted by him. And if such compilation, before corrected, 
should have misled the Governor, or otherwise he should have been 
led into such error, and under such error should have issued a commis- 
sion, it was certainly his right and duty to correct it. 
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Again, there is a legal presumption in favor of such officers of having 
correctly and faithfully discharged their duties. This principle applies 
with full force in favor of the act of the Governor in this instance with 
respect to the commission issued to the relator and the recital of the 
error therein made relative to the former commission. It was in con- 
sideration of this principle that the enunciation was made in the case 
of Hunter vs. Blackman, Manning’s Unreported Cases, p. 75, that full 
credit was to be given to the second commission therein referred to, 
which we approve as a correct exposition of the law. 

We have examined with great care all the authorities referred to in 
the able brief of the defendant’s counsel, but find them not in point. 

Judgment affirmed. 








No. 155. 


GREEN BROTHERS vs. BOYKIN WITHERSPOON. 


A conveyance of lands without description of boundary or location, but merely as ‘all 
other lands owned by the vendor in the State of Louisiana,”’ is inoperative as notice to 
the public of any particular tract conveyed, if not void for want of description. 

Thirty years’ prescription may be successfully invoked by a possessor in good faith of 
tracts of woodland forming parts of a plantation upon which he las lived continuously 
for that time, although he may not have felled a tree from those tracts or done any other 
acts of corporeal possession of that part of his plantation. 


PPEAL from the Tenth District Court, Parish of De Soto. 
ia Hall, J. 


Logan & Head for Plaintiffs and Appellants: 

1. ‘* The party who pleads prescription is bouad to prove the facts necessary to sustain the 
plea.” 15 A. 332, and 31 A. 88. 

2. “A party without title can avail himself of no prescription except that of thirty years." 
12 M. 535. 

3. ‘There must be actual corporeal possession precedent to civil possession as a basis of 
commencement for the ten or thirty years’ prescription.” 15 La. 580; Dodimon vs. 
Bonow, 11 A. 87; O.C C.3467; R. C. C. 3503; Gay vs. Ellis, top of 252. 

4. ‘‘It has been held the digging of a canal or felling trees, or the occasional cutting of 
wood on uncultivatod land, does not constitute such a possession or can be the basis of 
the prescription of ten or thirty years.’’ Kittridge vs. Hebert, 9 A. 156; McCarty vs. 
Fouche, 12 M. 115 A. 594. 

5. ‘* To acquire immovables under the ten years’ prescription there must be a title which 
is legal and sufficient to transfer the property.” . 9 A. 282; C. C. 3479. 

6. ‘It is necessary besides that the title be valid in point of form; for if the possession 

commenced by a title void in that respect it cannot serve as a foundation for prescrip. 

tion” C.C. 3486; 3 R. 220; 15 La. 106 and 226; 7 N. E. 508. 

‘* Possession must be held in fact and iu right as owner, and must have commenced by 

actual corporeal possession " Kittridge vs. Hebert, 9 A. 154; C. C. 34, 87. 


~? 
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8. ‘It is safficient if he enters on and occupies a part of the land, provided it be with the 
intention of possessing all that is included within the boundaries.”” This does not mean 
that a party who claims disconnected bodies of land can prescribe for all of these dis- 

; connected bodies by occupying one of the parcels. 11 A. 472. 

9. ‘Actual possession of a part of a tract of land, with title to the whole, is possession of 
the whole, but the party * * *” 1R. 159. 

10. ‘‘ Prescription will run in favor of a purchaser of land who has exercised no act of 
possession only from the date of his recording of his title on the parish in which the land 
is situated.” Tear etal. vs. Williams et al., 2 A. 868; 3 R. 220. 

11. *‘ Not only good faith and possession of real estate for ten years is required, but also a 
legal transferable title of ownership is required in order to acquire said property by pre- 
scription."’ Pendegrast vs Schmidt, 3 A. 590. 

12. ‘* Possession under an act of sale not recorded is not sufficient notice to creditors and 
subsequent purchasers to defeat the effect of the registry laws." Moore vs. Jourdan, 
14 A. 414, 

CO. M. Pegues for Defendant and Appellee: 

Where the party in possession holds under a private act, it is not necessary that the act 
should be recorded to show the extent of the possession under it. The possession alone 
is sufficient to put the adverse party upon inquiry as to its extent, and actual possession 
of a portion is sufficient. 9 A. 199; 19 L. 489; C. C. 3501, 3437; 11 A. 471; 7 N.S. 122. 

The sale of all real estate a person owns in the State, without any description of property, 
is void as to third persons for that reason. 10 A. 613; Pargoud vs. Pace. 

The registry laws are intended for the protection of bona fide subsequent purchasers of the 
vendor, and do not apply to persons purchasing from an heir or legatee of the vendor 
who was never in possession of or claimed the land. 10 A. 575; Buie vs. Doyal. 

A government title need not be recorded. 2A. 869; 2R. 40. 

A ratification of the acts of an agent in making a purchase stands in the place of an original 
mandate in due form. C. C. 3010; 10 A. 575. 

The admissions of an agent in writing are as binding as answers to interrogatories or facts 
and articles would be. 12 A. 753; 4 A. 39; 7A. 31. 

Certificate of entry may be transferred, and such transfer is binding upon the heirs and 
assigas of the transferrer, whether registered or not. C. C. 2442; 4A. 268; 9 A. 137; 12 
A. 124; 4 R. 79. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiffs sue for the recovery of four hundred 
acres of land in De Soto parish contained in four several parcels and 
situated within the boundaries of a large plantation of the defendant. 
They claim title from Edward A. Edwards, who derived his title from 
the will of Charles A. Edwards as his universal legatee. The defend- 
ant claims from the United States Government thgough an entry made 
for him by the same Charles A. Edwards. ; 

The defendant immigrated from South Carolina to De Soto parish in 
December 1854 at the invitation of his friend Charles Edwards who 
owned a large quantity of land there and in neighbouring parishes. He 
immediately bought of Edwards 1560 acres and began building a 
dwelling, cabins, crib, ete. There were interspersed in the midst of 
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this tract the four several parcels now in controversy that had not been 
entered, and the defendant at once availed himself of the opportunity 
to ensure their ownership. 

In the following month (January 1855) he handed five hundred dol- 
lars to Edwards, who was going to the land-office at Natchitoches, to 
enter these parcels for him and Edwards did it, but the entries were 
made in his (Edwards) name. Immediately on his return home 
Edwards delivered the certificates to Witherspoon having endorsed 
upon each of them—“‘ This land was entered by me for Boykin With- 
erspoon and paid for by him,” and signed each endorsement. 

The defendant has remained in possession of this plantation from 
that time until now. His cabins were built upon one of these parcels 
of land in dispute. He had as much corporeal possession of the three 
other tracts as any planter has of the outlying woodland that is a part 
of his plantation. The two Edwards were his neighbors and never 
pretended to any ownership of these lands, nor did he hear of any 
adverse claimant until shortly before July 20, 1885, when this suit was 
instituted. The prescription of thirty years was pleaded. 

The plaintiffs’ title is claimed in this way: Charles Edwards died 
in 1865 and bequeathed all his property to his nephew Edward ex- 
cept two legacies. In 1870 the nephew sold the plaintiffs the numerous 
tracts of land his uncle had from time to time entered or otherwise 
acquired, describing them by the land-office designations as quarter- 
sections, half-sections, sections, etc. in the proper, townships. These 
are set out with all that minute particularity and careful attention to 
figures and the parts of the sections to be conveyed that such descrip- 
tion required, but no where in the long list of lands thus described in 
that deed does either of the four parcels of land now in controversy 
appear. If Edward Edwards intended to convey them his omission to 
say so when all other tracts are specifically described is surprising, but 
after the specific description there is added—‘‘also all other lands, 
tenements and real estate of every description not heretofore particu- 
larly described of him the said Edward A. Edwards, owned by or be- 
longing to him or to which he is legally entitled in the State of Louisi- 
ana.” 

The plaintiffs claim under that clause. They say that Charles 
Edwards entered these parcels in his own name, and his endorsement 
upon the certificates that he entered them for Witherspoon and with 
Witherspoon’s money is not receivable in evidence, and they are there- 
fore entitled to recover the lands. No patents were ever issued toany 
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one. Nothing was ever issued but these certificates and Witherspoon 
had kept them in his desk until June 27, 1885, and only then had them 
recorded because the demands preliminary to this suit were then 
made. 

The plaintiffs invoke our registry laws and the codal peremptory 
requirement that all sales and contracts affecting lands must be recorded 
on pain of nullity except between the parties. Rev. Civ. Code, art. 
2266. There is no pretence that Witherspoon had recorded his certifi- 
cates until the date above stated, but the plaintiffs are in no better 
condition and they cannot recover on the weakness of their adversary’s 
title but alone on the strength of their own. 

The object of registry is notice. The plaintiffs’ deed made and re- 
corded in 1870 contained no mention of the lands in controversy. No 
one could derive knowledge from it that the lands had been conveyed: 
No one could be apprised by it that these lands formed any part of the 
subject matter of that contract of sale. As to these lands it was inop- 
erative so far as notice is concerned if not wholly void for want of 
description. Pargoud v. Pace, 10 Ann. 613. 

The defendant’s plea of prescription must be maintained. It is con- 
ceded that he has actually possessed for thirty years the parcel of forty 
acres upon which he built his cabins, ete. and the claim to that is aban- 
doned. The single difference between his possession of that and the 
other three parcels is that he built cabins upon that, while he cut rails 
from another and ig not sure that he felled any trees npon the otner 
two. But none of them were detached from his plantation. One ap- 
pears by the map to be the border of it, but all were incorporated and 
had been incorporated for thirty years in the plantation upon which 
he had uninterruptedly lived, which had been assessed as iis property 
every year and upon which he had regularly paid the taxes. Such 
continuous undisturbed possession gives him title. Giddens v. Mobley, 
87 Ann. 417. ~ 

The judgment below was for the defendant. It is approved in law 
and eyuity and justice commend it. 

Judgment affirmed. 








No. 156. 
Leroy TEMPLEMAN vs. HAMILTON & Co. ET AL. 
Where a note with the mortgage securing the same are assigned by notarial act ‘‘without 
recourse,” the latter words amount toa mere stipulation of non-warranty; and their 


effect, so far as the mortgage is concerned, is governed by the Civil Code and not by the 
Law Merchant. , 
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Mere knowledge of attorney at law, not derived in his capacity as attorney of plaintiff but 
from his attorneyship for another party, is not binding as notice to plaintiff. 

The assignor of an incorporeal right, even under stipulation of non-warranty, warrants the 
existence, not only of the right, but of the mortgage or other accessary securities 
attached to and transferred with it. 

When a mortgage thus transferred turns out not to have existed as to a part of the land cov- 
ered by it, remaining god as to the rest, the transferror is bound under the warranty to 
make good only the loss from such eviction. 

1f the remaining security is sufficient to make good the debt, and if it is lost or impaired 
only through the act, negligence or fault of the transferree, he loses his recourse on the 
transferror on account of the eviction. 


PPEAL from the First District Court, Parish of Caddo. 
2 Taylor, J. 


Watkins & Watkins and T. F. Bell for Plaintiff and Appellant: 


Where the sum of money paid and promised for property is given with some other thing of much 
less value the contract isa sale. It is not an exchange or a giving in payment. Suc. Fur- 
niss, 34 Ann. 1015; Ward vs. Levy, 32 Ann. 786; Jenkins vs. Caddo, 7 Ann. 559. 

Vendor transferred a judgment in solido versus four persons—one proved he was not bound. 
A suit in warranty was sustained for a partial eviction one-fourth. 2 Ann. 880 

He who sells a debt or in corporal right without recourse warrants its existence. If vendee 
is evicted in part he can sue in warranty for the value of the evicted part without suing 
for rescission. Such is the case where vendor is in part evicted from a mortgage tians- 
ferred. 2 Ann. 880. 

Troplong Vente, volume 2, No. 993, The warranty is that the debt existed and the mort 
gage security existed though the words without recourse is used. This relieves trans- 
ferror rom warranting the solvency of the debtor only. 2 Ann. 880; 7 Ann. 559; R.C. 
C. 2504 and 2646 and 7 Ann. 268 and 13 Ann. 229. 

Vendee or transfer’ee evicted of part may sue vendor in warranty for the value of the 
evicted part. R. C. C. 2511 and 2500; 13 Ann. 145; 6 R. 506; 2 Ann. 880; 7 Ann. 559- 
268; 13 Aun. 229, 145; 13 Ann. 501; 6 Ann. 304; 6 N.S. 523; as to part evicted, R. C. 
C. 2500, 2501, 3 Ann. 326; 7 L. 50; 5 Ann. 276; 15 Ann. 424; 3 L. 396; 14 Ann 716. If 
the property sold is no longer in existence no suit for rescission will lie res perit domino 
3 L. 397. 

If the thing sold has been impaired in value by the vendee by his neglect the vendor on 
eviction is bound for the restoration of the full price. R.C.C. 2507 (2483) and Daiquin 
vs. Coiron, 3 L. 396. 

The only prescription would be ten years. An act in warranty is to enforce a personal obli. 
gation Commencing from eviction in July, 1876, which has not elapsed. 7 Ann. 562; 2 
Ann. 144; 7 L. 470; 11 R. 403; 13 Ann. 145; 17 Ann. 42; R. C. C. 3544, 


Alexander & Blanchard for Defendants and Appellees : 


1. Under the state of facts shown by this record, if the plaintiff ever had any claim against 
defendants, his proper remedy was to sue to rescind the sale for|non-payment of price. 
7 Ann. 201; 10 Ann. 23. See also 7 Ann. 268, 559. 

The right to bring such suit to enforce the resultory condition is prescribed by ten years. 
1 Ann. 440; 11 Ann. 654; 16 Ann. 129. 

This time commences to run from the date of the maturity of the last note, 28 Ann. 598; 34 


Ann. 989. 
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In this case more than twelve years elapsed from the matarity of the notes till the filing of 
this suit ® 


2. The notes transferred by defeudante to plaintiff were negotiable promissory notes, com- 
ing strictly under the law merchant, and having been transferred “without recourse,” 
under the settled rules of the commercial law, defendants were released from any lia- 
bility therefor. 


That these notes were secured by mortgage does not restrict their negotiability, nor take 
them from under the lez mercatoria. 3 L. 241; 7L.571; 16 L.207; 6 R. 62; 8 Ann. 457; 
11 Ann. 664; 27 Ann. 561. 


The Civil Code was not intended to embrace, nor does it apply to the commercial law. This 
was contained in the ‘‘Commercial Code,” compiled, but never adopted. This branch of 
our law is controlled by the law merchant which prevails throughout the United States. 
H. D. Title Laws, vii., p. 795. 


In case of couflict between the rules of commercial law and the articles of the Code the lat- 
ter is to be disregarded, and the former prevails. 2 R.120; 4 Ann. 210 


The article of the Civil Code relating to the assignment of credits and incorporeal rights 
does not apply to the transfer of negotiable notes or drafts. 7 Ann. 561. 


3. At the time of the transfer of the notes, without warranty, the suit was pending by which 
Gilmer was evicted from a part of the mortgaged lands. The same attorney who rep- 
resented Gilmer in that suit represented and advised plaintiff in the sale of the oil mill 
property and the transfer of the notes and mortgage. The plaintiff thus had knowledge 
of the danger of eviction and purchased at his peril. 

Knowledge of the agent is knowledge of the principal, and knowledge of the attorney is 
knowledge of the client. 2 Ann. 316; 14 Ann. 711. Weeks on attorneys-at-law. Sec. 
237 and note, p. 408. 

It is not necessary that the act itself should recite that plaintiff acquired the notes at his 
risk and peril. ‘‘ Having knowledge of the danger of eviction, he is held by implication 
from those facts, to have purchased at his risk and peril. 34 Ann, 648. 

4. Warranty is essentially in the nature of a suretyship. If defendants were bound to 
plaintiff in any way, their obligation to him was, that in event Gilmer failed to pay the 
notes, and the mortgaged property proved deficient, they would pay the Gilmer debt, to 
the amount of the notes, and look to Gilmer for reimbursement. 

‘The surety is discharged by an extension of time granted to the debtor, and also when by 
the act of the creditor, the subrogation to his rights, privileges and mortgages can no 
longer be operated in favor of the surety. C.C. 3061, 3063; 1 Ann. 254; 1 R. 212, 301 
15 Ann. 522; 16 Ann. 357; 32 Ann. 497. 

‘The form of the obligation is not material. 15 Ann. 522. 

4* Where two persons are bound by the same contract to a third for the same debt. and when 
one of these obligors has upon payment of the debt, a right of subrogation thereto, and 
of recourse for the amount paid upon his co-obligor, any contract between the creditor 
and the ultimate debtor whereby delay is granted or secarities are surrendered or dim- 
inished will discharge the obligor entitled to such recourse and obligation, unless his 
consent be obtained.” 32 Ann. 497. 

"The fact of the debtor's insolvency does not affect the qaestion of the surety’s discharge. 3 
R. 299. 

Plaintiff net only granted extensions of time to Gilmer, but also by his various acts and 
agreements placed it out of his power to subrogate defendant to his mghts, mortgages, 
etc. 

5. Plaintiff has suffered no loss; on the contrary, has been benejited to the full amount of the 

notes. He transferred them to Cash as collateral security for a sam almest equal to the 
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full face value. No part of this debt wes ever paid back by him to Cash, but Cash took 
the land upon which the Hamilton mortgage rested, and released plaintiff from his 
debt. 
The opinion of the Court was delivered by 


FENNER, J. The following are the pertinent facts: 


On August 9, 1872, Templeman, who was half-owner with Hamilton 
& Co. of an oil mill and lots on which it was located in Shreveport, 
sold his said interest to the latter for $35,000. As part of the price, 
Hamilton & Co. transferred to Templeman two notes of Gilmer for 
$9970 11, running to maturity and secured by a mortgage on a planta- 
tion of Gilmer in Bossier parish comprising 1623 acres of land. In 
connection with the act of sale, and for the purpose of giving Temple- 
man an authentic title, Hamilton & Co. executed a notarial act of 
assignment and transfer of the notes and mortgage to Templeman, 
which contains the following stipulation: ‘‘ The said Hamilton & Co. 
hereby subrogates the said Templeman to all the rights, privileges and 
actions which they have in or to the said mortgage, but it is specially 
agreed and understood that this transfer is made without recourse on 
said Hamilton & Co.” 

After maturity of the notes, Templeman brought suit upon them, 
and on March 30, 1876, recovered judgment against Gilmer with recog- 
nition of the special mortgage on the land. 

Prior to these transactions, and even before the execution of Gil- 
mer’s mortgage, there had been pending a suit by H. A. Jones e¢ al. 
against Gilmer, claiming title to 480 acres of the lands mortgaged. 

It appears that neither Hamilton & Co. nor Templeman had personal 
knowledge of the pendency of this suit; but Templeman himself testi- 
fies that L. M. Nutt, Esq. acted as his attorney in the transaction 
between himself and Hamilton & Co. about the transfer of these notes, 
and Nutt was the attorney of Gilmer in the suit of Jones et al. against 
him and therefore necessarily knew of its pendency. 

In 1874, judgment had been rendered in the district court rejecting 
Jones’ demand, but in July, 1876, that judgment was reversed by this 
Court, and Gilmer was evicted from 480 acres of the land covered by 


the mortgage. 
Although Templeman had knowledge of this eviction, he proceeded 


to the execution of his judgment upon the remaining 1143 acres of 
land, without making any demand upon Hamilton & Co. on account 
thereof and without even notifying them of the fact of eviction. In- 
deed, it does not appear that Hamilton & Co. ever acquired knowledge 
of any claim of Templeman against them, or even of the fact of evic- 
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tion, until the present suit was instituted in May, 1885, nearly eight 
years after the remaining land had been sold in execution of the mort- 
gage. After this eviction, the remaining 1143°> acres of land stood 
subject to three mortgages: 

Ist. That ot Lydia Wilson, owned by P. R. Cash. 

2d. That of P. B. Cash. 

3d. That of Templeman. 

The three amounted in the aggregate to between $20,000 and 
’ $22,000. 

The testimony in the record is unequivocal and unanimous (includ- 
ing that of Templeman himself) that the 1143 acres were worth fully 
thirty-five dollars per acre, or nearly double the entire mortgages 
resting upon it. 

There then ensued a series of agreements between Templeman, Cash 
& Gilmer, as follows : 

1st. On April 28, 1877, Templeman executed an assignment and 
transfer of his judgment and mortgage to Cash, as collateral security 
for a debt of $9,126 23, due the latter, with a separate agreement, 
however, that Templeman should, nevertheless, execute the judgment 
in his own name, reserving to Cash the right to claim the proceeds, 
and, accordingly, Templeman issued his fi. fa. and caused the 1143 
acres to be seized and advertised for sale.on September 1, 1877. 


2d. On August 11, 1877, Cash and Gilmer enter into an agreement by 

. which Cash obligated himself to buy in the property at the sale, pro- 
vided it did not sell for more than the amount of the three mortgages, 

and agreed, in the event of such purchase, to let Gilmer remain on the 

place and cultivate it, and to redeem it by paying $2,600 on account 

of the Templeman mortgage on Ist December, 1877, and the balance 

in installments, the last falling due in five years, with the condition 

that, on failure to pay any installment when due, his right to redeem 

should be forfeited and he should surrender the place. 


3d. Templeman, though not a party on the face of the foregoing 
agreement, took cognizance of it by an agreement entered into between 
him and Cash on the same day, under which Cash again expressly obli- 
gated himself to buy in the property, provided it did not sell for more 
than the amount of three mortgages; and it was further agreed that, 
in case of failure in any of the payments stipulated as above to be 
made by Gilmer, Cash should convey the property to Templeman for 
the amount due him on the three mortgages, and give him four years 
time to pay it in. 
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These agreements all took effect. The sale was made without 
appraisement, as stipulated in the mortgage. Cash, instead of bid- 
ding the amount of the three mortgages, as he might have been 
required to do under his agreement, was permitted to buy it in at the 
price of $12,706 66, barely sufficient to pay costs, taxes and the two 
prior mortgages, leaving but a trifle to go to the Templeman mortgage. 

Gilmer remained in possession, but failed to make the first payment 
of $2,600 as agreed. Thereupon he was dispossessed, and in January, 
1878, Cash sold to Templeman, for the nominal price of $15,883 24, 
but with an additional mortgage for $6,221 62, granted by Templeman 
to Cash the same day, making an aggregate price of $22,104 86, pay- 
able in four years as agreed. Templeman failing to pay the first 
installment, Cash made judicial foreclosure, which was merely formal, 
however, because made under another agreement that Cash should buy 
it in, and, at whatever price, that he should relieve Templeman from 
the entire indebtedness, as well as from an additional debt of $1,000 
and interest due by him to Cash on a different account, which agree- 
ment was fully executed. ; 

So this matter was finally settled in 1879, and yet no demand was 
made on Hamilton & Co. until 1885, six years afterward. 

He now sues Hamilton & Co. for the amount of the two mortgage 
notes transferred to hin, or $9,970 11, with 8 per cent. interest from 
1873, aggregating nearly $20,000, on the grounds that the 1143 acres 
validly mortgaged yielded nothing toward their satisfaction, and that 
Hamilton & Co. were bound as warrantors of the mortgage on the 480 
acres, which, if existing, would be sufficient to satisfy the entire debt. 

Let us now consider what is the law applicable to the facts thus 
elaborately detailed: 


Ist. We consider the words in the transfer, “without recourse on 
Hamilton & Co.,” as amounting to nothing more than a stipulation of 
non-warranty, and that its effect in such an assignment as that here 
made, so far as the mortgage is concerned, is governed by the provis- 
ions of our Civil Code and not by the Commercial Law. 

2d. We do not consider the knowledge of Nutt, attorney, of the 
pendency of Jones’ suit, as the knowledge of Templeman, in such 
manner as to convey to the latter notice of the danger of eviction, and 
thus to make him a purchaser “at his risk and peril” under art. 2505» 
C. C., as expounded in R. R. Co. vs. Jourdain’s Heirs, 34 Ann. 650. 

No notice, express or implied, was conveyed to Nutt in his capacity 
as attorney of Templeman. What knowledge he bad was derived by 








SUPREME COURT OF LOUISIANA. 





Templeman vs. Hamilton & Co. et al. 





him entirely outside of this transaction and in his capacity as attorney 
of Gilmer in that suit. For aught that appears, it may have been his. 
duty to Gilmer not to speak of it to these parties. At all events, there 
was no notice to Templeman or to his attorney as such. 

3d. It is no longer an open question in our jurisprudence that the 
assignor of an incorporeal right, even without warranty, guarantees 
not only the existence of the right under the express terms of art. —» 
C. C., but also the existence of the accessory securities attached to 
and transferred with it. 


Troplong says: ‘When a credit secured by mortgage is sold, it is. 
not sufficient that the credit should exist, it is necessary that the mort- 
gage should be entire at the time of the contract. If a part of the 
property was, at that time, freed from the mortgage, the transferror 
would be bound to guarantee the transferree, who thus fails to find 
all the securities on which he counted, the absence of which may en- 
danger the capital which is due to him.” Vente § 933. 

This proposition has been several times quoted and applied by this. 
Court in cases of assignments without recourse. Toler vs. Swayze, 2 
Ann. 880; Corcoran vs. Riddell, 7 Ann. 268; Jenkins vs. Caddo, id- 
559; Bienvenu vs. Bank, 6 Ann. 524; Rutherford vs. Hennen, 13 Ann. 336. 


It follows that, as the 480 acres here involved, did not belong to the 
mortgagor at the time of the mortgage, the latter did not exist at ‘the 
date of transfer, and Hamilton & Co., were bound to warrant the 
transferree. 

4th. But, this being determined, the question remains: what were 
the nature and extent of the warranty? Counsel for plaintiff strenu- 
ously contends that it is absolute and unconditional ; that Templeman 
became the perfect owner of the entire mortgage with right of use and 
abuse; that he could have done what he pleased with the valid mort- 
gage on 1143 acres; that he might have abandoned or remitted it,. 
or given it away; and that he would still have retained the right to 
require Hamilton & Co., to respond for the value of the 480 acres,. 
under their warranty of the existence of the mortgage thereon. 

This contention has not the slightest foundation in law, reason or 
justice. 

The whole object and effect of the mortgage were to secure payment 
of the principal debt due on the notes. If, notwithstanding the evic- 
tion from the 480 acres, the remaining valid mortgage on the 1143. 
acres was a sufficient security for the debt, then the eviction accasioned 
Templeman no loss and ground of action against Hamilton & Co. 
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The gist of his action is, not simply the eviction, but that, thereby, he 
lost bis debt, If the remaining security, in itself sufficient, was. 
rendered insufficient only by the acts, negligence or fault of Temple- 
man, he would lose his recourse against Hamilton & Co. The latter’s. 
warranty partook of the nature of suretyship, and bound them to re- 
spond only in case the remaining valid mortgage, properly administered 
and enforced, should fail to satisfy the debt. 

These views are so conformable to reason as hardly to require the 
support of authority, but the highest authority is not wanting to sus- 
tain them, arising on a case entirely analogous, to wit: where the 
transferror of a debt secured by mortgage had warranted the continu- 
ing solvency of the debtor. In discussing the right of the transferree- 
to enforce this warranty, Troplong says: “It is essential that the 
insolvency should not have been occasioned by the act of the 
transferree. If, for example, the transferree has gratuitously released 
the mortgages which secured the debt, if he has consented to release 
some of the sureties or one of the solidary debtors, he will not be 
heard to complain that the debt has become bad, because it is himself 
who has caused it. Alteri per alterum iniqua conditio inferri non debet.”” 
Troplong, vente, No. 940. 

He then proceeds to show that a like result attaches when the 
securities have been lost or impaired through the mere negligence of 
the transferree. No. 941 et seq. 

Marcadé propounds the same doctrine, saying: “It is evident that: 
the conventional warranty will not be due, if it was by the act of the 
transferree or merely by his negligence, that the debts or the securities 
accompanying them have been lost.” 6 Marcadé, p. 343, See also: 3: 
Delvincourt, p. 263, No. 6; 12 Duranton, p. 280, No. 171. 

Applying these principles to the facts heretofore minutely detailed,. 
let us inquire through whose fault it was that the 1143 acres remaining 
validly mortgaged, and shown by all the testimony to be worth nearly 
double the entire mortgages resting on them, failed to satisfy Temple- 
man’s debt. 

When Templeman learned the fact of Gilmer’s eviction from the 
480 acres, it was his plain duty to have immediately informed Hamil- 
ton & Co. thereof. His proper course was then and there to have 
demanded of Hamilton & Co. a rescission of the transfer and payment 
of the amount due on the notes, with return thereof and of the mort- 
gage as it stood. If Hamilton & Co. had refused, he might either 
have enforced his demand by action or might have proceeded to fore- 
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¢lose the mortgage, holding them responsible for any resulting defi- 
cieney. This would have given Hamilton & Co. the opportunity of 
protecting themselves, and it is self-evident that they could and would 
have done so without incurring any loss. We gravely doubt whether 

“in electing to proceed without such notice to Hamilton, thus 
placing it out of his power to restore the status quo under a rescission, 
and depriving Hamilton & Co. of the power of protecting themselves 
in any way, Templeman did not waive and destroy his right of re- 
course upon them. 


But, even passing this by, it is at least clear that, in proceeding as 
he did without notice to Hamilton, he incurred the highest duty to acé 
in strict conformity to law and to do all in his power to make the 
property bring its full value. 


Now, a review of the agreements between Templeman, Gilmer & 
Cash, already fully detailed, shows that Cash, who controlled all the 
mortgages, was willing and had obligated himself to bid for the prop- 
erty up to their entire amount. Under those agreements, it was per- 
fectly immaterial to Cash whether he bought the property at $12,000, 
or at the amount of all the mortgages. In any event, he was to make 
and did make, the same settlement with Gilmer, and, in case of Gil- 
mer’s failure to comply, with Templeman. It is apparent that Tem- 
pleman had it in his power to make the property bring enough to pay 
his mortgage, and, even without forcing the bidding, there is no reason 
to doubt that Cash would, on mere request, have bid the necessary 
amount, because there was no motive for him to refuse. It was to the 
interest of nobody but Templeman that Cash’s bid should be a small 
one, because he got all the advantage under his agreement which 
would have accrued from a larger bid, and, at the same time, laid the 
foundation for this enormous claim against Hamilton & Co. A sale 
made under such agreements has no claim to the effect of a judicial 
sale in fixing the value of the property. 

We have, heretofore, had before us this very sale as affected by the 
agreement between Cash and Gilmer, and we then held that its effect 
_ was to give to che execution sale the force and effect of a voluntary 
sale. Gilmer v. O’Neal, 32 Ann., 983. 

Templeman was privy to that agreement, and this fact, together 
with his own similar agreement, attach the same character to the sale 
with regard to him. 

It follows that his claim, that this sale must be taken as the meas- 
ure of the value of the property and as fixing the deficiency for which 
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the defendants are bound, is untenable. Regarded as a conventional 
sale, it could not have that effect. 

The evidence in the case establishes, as we have seen, that the land 
was worth much more than enough to satisfy all the mortgages on it, 
and hence there is no ground for the claim herein. 

We might present other considerations showing that Templeman 
has actually realized in execution of his various agreements with Cash 
an amount very nearly equal to the whole amount of his claim, as the 
direct result of his ownership thereof. 

Certainly, if the eviction had never taken place, and if the 480 acres 
had been exposed for sale at the same time with the 1143 acres, inde- 
pendent of these agreements, and had brought only the same relative 
price, he would have been in no better position than he is to-day, 
under the effect of his agreements with Cash, for he would still have 
left a considerable deficiency due on his mortgage, for which there 
would have been no claim on Hamilton & Co. | 

From every point of view, the plaintiff’s case seems to us to be 
entirely without merit. The claim is either an after-thought or a 
device to profit at the expense of Hamilton, and, in either view, it 
does not commend itself to favor. 


Judgment affirmed. 








No. 159. 


E. MartTIN, TuToR, vs. JOHN LAKE, SHERIFF, ET AL. 


Article 342 of the Civil Code, which prohibits the sale of a minor's property for less than its 
appraised value mentioned in the inventory, applies only to sales provoked by his tutor, 
during the course of his administration, and not to sales under execution, either of judg- 
ments, or by executory process for the foreclosure of a mortgage executed by the tutor 
with the authorization of a competent court, under the advice of a family meeting. 

In such a mortgage +t is competent in law for the tutor te waive the benefit of appraisement? 
in case of execution, and to agree to pay attorney's fees in case of suit for collection. 

A stipulation for usurious interests in such a mortgage, when the interests are capitalized, 
cannot entail a forfeiture of the interests, and much less vitiate the whole contract. 

A PPEAL from the First District Court, Parish of Caddo. 
/ 
we Taylor, J. 
Land & Land for Plaintiff and Appellant. 
Alexander & Blanchard for Defendants and Appellees. 
On Motion’ To Dismiss 
The opinion of the Court was delivered by 


Pocuk, J. The ground of the motion is that the amount in dispute 
does not exceed two thousand dollars. 
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From the evidence in the record, admitted on this point without ob- 
jection, we are satisfied that the reasonable value of the lands in con- 
troversy does exceed the amount of the lower limit of our jurisdiction, 
hence the motion must be denied. 


ON THE MERITS. 

The following facts substantially have given rise to this litigation - 

Plaintiff, as the natural tutor of his minor son, asked and obtained 
of a competent family meeting, the authority to borrow the sum of 
$1200 for the account of the minor, and to secure the loan br a con- 
ventional mortgage on the lands now in controversy, which constitute 
the entire estate of the minor. The necessity for the loan was repre- 
sented to be to discharge a legal indebtedness of the minor, consisting 
of a pre-existing mortgage, of taxes and of other items amounting 
together, to about $1000. 

The family meeting whose proceedings were duly homologated by 
the court with full knowledge of all the facts, specially authorized the 
loan with interest of 12 per cent per annum; and further empowered 
the tutor to stipulate for attorney’s fees in case of suit for collection, 
and to waive the benefit of appraisement in case of execution. 

The tutor then executed a note for $1344, to represent the capital of 
the loan, and the interests for one year capitalized, and also executed 
the mortgage in accordance with the authority thus vested in him. 

At the maturity of the note, the holder seized the lands under exec- 
utory process; they were sold without appraisement and adjudicated 
to a third person for $801. 

Plaintiff now sues for the nullity of the sale and relies on the follow- 
ing grounds: ; 

Ist. That‘immovables belonging to a minor cannot be sold for less 
than their appraised value, or without appraisement. 

2d. That a minor could not be bound for attorney’s fees in case of 
suit for collection. 

3d. That the rate of interest stipulated in the mortgage was usuri- 
ous. 

He is appellant from a judgment rejecting his demand. 

Ist. His first ground of nullity involves two legal propositions: 
First; that a minor’s property cannot be sold for less that its appraised 
value mentioned in the inventory ; second, that a waiver of the benefit 
of appraisement by a tutor on behalf of his ward, under the advice of 
a family meeting, is reprobated by law, and is, therefore, null and 
void. . 
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His main reliance is on art. 342, of the Civil Code, which provides in 
substance that the minor’s property cannot be sold for less than the 
amount of its appraised value mentioned in the inventory. 

The first inquiry which the purview of the article suggests to the 
legal mind is to ascertain what sale, and under what authority the sale 
contemplated is to be made. 


The answer is suggested by the preceding article which reads: “The 
sale of the property of the minor shall be authorized by the judge, and 
made at public auction, after having been duly advertised in the man- 
ner prescribed for other judicial advertisements,” etc. The reading of 
this article and the fact that both articles are included in the Code 
with the title “of the administration of the tutor,” make it very clear 
to our minds that the prohibition is intended to apply only to sales 
under probate proceedings, as part of the tutorship administration and 
not to forced sales, either in execution of judgments or under executory 
process. ; 

This construction is rendered certain by the provisions of art. 345, 
which in precise terms excepts from the operation of the prohibition, 
sales made in execution of judgments, or for licitation among co-heirs. 

Reasoning by analogy and guided by the provisions of arts. 990, 991 
and 992 of the Code of Practice, our jurisprudence has recognized an- 
other exception and has firmly settled the rule that, in sales of succes- 
sion property for the purpose of paying debts, minor’s property could 
be sold for less than the appraised value of the same. Towles, Admx. 
vs. Weeks et al., 7 La. 312; Carter vs. McManus, 15 Ann. 641; Sueces- 
sion of Hood and Wife, 33 Ann. 466; Succession of Escaraguell, 36 
Ann. 155. 

In the case of the Hood succession we had occasion to make a 
thorough investigation of the law on this subject, and we therein re- 
fer to numerous decisions which coutribute to crystalize the rule now 
under consideration; and we there showed that the appraisement to be 
followed at the sale, could be made for the purposes of the sale, and 
was not necessarily the appraisement mentioned in the inventory. 

Having demonstrated the nature of some of the exceptions from the 
rnle of prohibition, we are left to consider if the enumeration of sales 
in execution of judgments does not necessarily include sales under 
exceutory process. It seems to us that there can be no doubt of the 
correctness of the proposition. A mortgage can be foreclosed by ex- 
ecutory process only, and precisely, in so far as it imports a confession 


of judgment. 
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Hence it follows that after the foundation of the seizure is laid, its 
execution should be precisely similar to that of a judgment. The log- 
ical conclusion is incorporated in the Code of Practice. Under the 
heading of executory process, the Code, (Art. 744,) says: 

‘When the sheriff sells property which he has seized conformably 
to the provisions contained in this chapter, he must cause the same 
appraisements to be made, and observe the same delays and formali- 
ties as are prescribed for the sale of property seized in execution. 

It thereupon follows as a legal proposition that sales of minor’s 
property under executory process can be made for less than the 
appraised value, as well as it can be accomplished in sales in execu- 
tion of judgments. 

We now come to plaintiff’s contention touching the legal prohibi- 
tion of the tutor’s waiver of the benefit of appraisement. 

Numerous decisions of this Court go to show that a similar waiver 
in a contract of mortgage by a person of full age is not reprobated by 
law, and that it will be enforced in the courts of this State. Broad- 
well vs. Rodriguez, 18 Ann., 68; Insurance Company vs. Bagley, 19 
Ann., 89; Jouet vs. Mortimer, 29 Ann., 206. 

- Now, plaintiff does not contend, and our jurisprudence could not 
sanction the assertion, that a legal contract of a minor, acting through 
his tutor, under the advice of a family-meeting duly homologated by 
the court, is not as binding upon him as a similar contract would be 
on a person of full age and sui juris. The legal object and the legal 
effect of the authority conferred by the law to tutors when advised 
and empowered thereto by a competent court under the advice of a 
family-meeting, to perform certain contracts for and in name of the 
minor entrusted to their charge, are to assimilate such contracts in 
every particular to the acts of persons of full age. 

We know of no provisions in our law, and we have been referred to 
none, which would remove the waiver now under discussion from the 
operation of this indisputable rule. 

We therefore conclude that such a waiver, when duly authorized, is 
not in conflict with any prohibitory law, and is binding on the minor 
in whose name and for whose account it has been made. 

2d. These considerations afford a complete solution to the second 
ground of nullity invoked by plaintiff, touching the alleged want of 
authority of the tutor to stipulate for the payment of attorney’s fees in 
| a contract for a minor. 

\ ' 3d. The contention about usurious interest is answered by Article 
2924 of the Civil Code, on the subject of usurious interest when capi- 
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talized. The only penalty, even if the interest were usurious, would 
be the forfeiture of the same, but it could not. extend to the nullity of 
the whole contract. 

The views which we have just expressed were substantially those of 
our learned brother of the District Court, whose clear opinion in this 
case has been of appreciable assistance to us in our study of the case. 

Plaintiff complains of the ruling of the District Judge in compelling 
him to elect between his action in nullity and his demand for damages | 
and he calls our attention to his bill of exception on this point, 

Under our conclusions as announced this bill loses all practical 
importance. As his demand for damages has not been passed on, it 
will not be barred or affected by our decree, and his rights to urge it 


in a separate action are thus fully reserved. 
Judgment affirmed. 
Mr. Justice Todd dissents, and will later express his views. 
DISSENTING OPINION. 

Topp, J. Granting that the articles of the Civil Code referred to 
in the opinion, touching the sales of the property of minors, do not 
apply to sales made by judicial process in execution of judgments 
against them, or the enforcement of contracts made in their behalf, I 
am not prepared to concur in the proposition that the tutor of minors 
can, with or without the advice of a family-meeting, consent that this 
property shall be sold without the benefit of appraisement. 

The law has by express terms ordained the manner in which con- 
tracts may be enforced, judgments executed, and judicial sales con- 
ducted. At one time it was held that even major persons sui juris 
could not by their conventions deviate from this mode—could not 
waive the appraisement prescribed by law for sales made under legal 
process in satisfaction of judgments or orders of seizure and sale. 
Levieks vs. Walker, 15 Ann., 245. 

Sinee, it has been held that such or like waivers could be made by 
persons of full age, doubtless on the principle that the contracts and 


agreements of such persons was a law unto themselves. But this 
principle has never before been extended or applied to tutors, admin- 
istrators, or those acting in a like fiduciary capacity. Tutors, with the 
advice of a family-meeting, may, in specified cases, enter into con- 
tracts of mortgage binding on the property of minors; but they must 
contract both as to the mortgage and to its enforcement within the 
clear and defined limits of the law, and when either the tutor waives 
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or renounces the benefit of appraisement or any other benefit that the 
Yaw accords in such proceeding, and a family-meeting advises such 
waiver or renunciation, I think the action of both is ultra vires and 

@ consequently null, as well as any order founded on such proceeding. 

"If appraisement can be waived, so may advertisement and every 
other formality that the law prescribes in such cases, and it might 
even be agreed that the sale should not be made by the sheriff, but by 
some other person. Indeed, I see no limit to the renunciations that 
may be*made, liable to affect seriously the interests of minors specially 
under protection of the law, if so great a benefit in their favor as the 
benefit of appraisement can be waived or renounced, as sanctioned by 
the majority opinion in this case. 


I therefore dissent. 








No. 148. 
THE STATE OF LOUISIANA vs. HENRY JACKSON. 


‘Where in a trial for murder a juror stated on his voir dire, that he lived in the neighborhood of 
the plantation where the homicide was committed and heard of the facts,jattending it im- 
mediately after its occurrence, and had formed and expressed an opinién concerning it, 
and that opinion was against the accused; and that the deceased was a close friend of 
his, and is thereupon challenged for cause by the accused, and the challenge overruled, 
and he is sworn as a juror, the peremptory challenges of the accused being exhausted, 


Held: That the ruling was erroneous and so much to the prejudice of the defendant as to 
vitiate the verdict. 
PPEAL from the Eighth District Court, Parish of East Carroll. 
Deloney, J. 





J. E. Ransdell, District Attorney, for the State, Appellee. 
J. M. Kennedy for Defendant and Appellant. 





The opinion of the Court was delivered by 

Topp, J. The defendant tried for murder, was convicted of man- 
slaughter and sentenced to fifteen year’s imprisonment at hard labor. 

Among other grounds urged in support of his appeal, he complains 
of a ruling made by the trial judge to his prejudice in the empanelling 
of the jury, touching the competency of one of the jurors. 

This juror, one Lewis Henderson, was called and sworn on his voir 
dire and stated substantially that he had heard all the facts and circum 
stances respecting the killing, just after it was done, and had formed 
and expressed an opinion, and that was against the accused, and that 
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the deceased was a close personal friend of his, but that, notwithstand- 
ing all this, he could give the accused a fair trial, ete. He was chal- 
lenged for cause by counsel for the accused, and the challenge over- 
ruled ; and he was sworn as a juror and sat upon the trial of the case. 
All the peremptory challenges of the accused having been previously 
exhausted. 

We think the ruling was wrong, and the accused was seriously prej- 
udiced thereby. We can scarcely conceive it possible that a man 
should have no bias against one whom he firmly believed had wantonly 
killed his close friend, or that he could be perfectly fair and impartial 
as a juror sitting on his trial for the killing. If the law permitted one 
thus cireumstanced to pass upon and determine the guilt or innocence 
of an accused, we might well believe that the constitutional guarantee 
of a fair and impartial trial for all charged with crime, was the veriest 
mockery. 

This Court has frequently held that one Was not incompetent asa 
juror, because he may have formed and expressed an opinion of the 
guilt or innocence of the prisoner; provided, there was an assurance 
that such opinion would yield to evidence and was unaccompanied by 
prejudice, but it has never gone so far as to declare him competent 
when that opinion, formed in a case of homicide for instance, was 
coupled with a close friendship for the deceased, or other like conditions 
calculated to wield a potent influence over the mind and judgment. 

For these reasons it is ordered, adjudged and decreed that the judg- 
ment of the lower court be annuiled, avoided and reversed and the 
verdict set aside, and the cause remanded to be proceeded with accord- 
ing to law. 








N 
No. 146. 


Succession oF B. L. SAUNDERS.—ON OPpposITIONS OF SAUNDERS 
Heirs AND GEE IIEtrs. 


Successive decisions of this Court have established the doctrine that the prescription of 
judgments may be interrupted in the same mode and by the same means that prescrip- 
tion of other debts may be interrupted. 

A former suit against the same defendant personally will interrupt prescription when the 
latter suit is agains’ him as executor, and in it the heirs of the original plaintiff are 
plaintiffs and the form of the latter suit is an opposition to accounts, the thing 
demanded being the same in Doth. - 

The testimony of the defendant in this first suit is admissible on the trial of the secoud and 
its admissibility is not affected by the fact.that the first suit was dismissed for want of 
jurisdiction. 


49 
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The heirs of a decedent must recover the principal sum left in the executor’s hands as the 
basis of a usufruct witu interest from the usufructuary’s death, and the heirs of the 
usufructuary are entitled to interest thereon from the time the executor ceased paying 
it to herdeath. The payment by the executor to the usufructuary of interest through 
several years is an election on his part to retain the fand at interest, 


PPEAL from the Second District Court, Parish of Bossier. 
i \ Drew, J. 


Watkins, Scarborough & Carver, for Opponents and Appellees: 

1. Interest is due on any balance found to be owing by an administrator from the date of 
the judgment establishing the debt. The amount must be considered due ex contractu. 
3 A. 574, St. Andre vs. Rachal. 

The syndic of a succession found, after an examination of his accounts, to owe a balance to 
the estate, should be condemned, like a creditor or executor, to pay interest thereon at 
the rate of five per cent. a year from date of jmdgment, 10 R., 479, Succession of 
Desorme ; 9 A., 376, Bass vs. Chambliss. 

An administration will be condemned to pay interest on the balance shown to be due, 
though the petition contains no demand for it. 7 A., 69, Graves vs. Barnes ; C. P., 1007. 

‘* An administrator owes but one account to the legal representatives of the deceased, and 
the judgment of court, rendered contradictorily with the heirs, should * * ascertain 
the balance due to the estate; such balance bears interest at the rate of five per cent. 
from the time of rendering the account,” etc. 12 R., 215, Succession of Thomas ; 36 A., 
240, Succession of Touzanne. 

Sums of money, the usufract of which has been given, shall be put out at interest on good 
security with the consent of the owner, or that of the judge. R.C.C., 563. Anda 
failure to do so was a violation of duty by the executor and binds him for its payment. 

2. Prescription begins to run against a right only when the power of enforcing the right has 
arisen. The right of the Saunders heirs was suspended until the death of the usufrue- 
tuary; hence no prescription commeneed to run until the death of the usufructuary. 
32 A., 637, Perault vs, Perault ; 32 A., 1037, Succession of Farmer. 

3. A suit to revive is not the only way of interrupting prescription against a judgment, It 
may be interrupted in the same modes as debts evidenced by written vbligations. 34 
A., 413, Levy vs. Calhoun ; 30 A., 1071, Succession of Patrick. 

A suit brought in a court without jurisdiction interrupts prescription. R.C. C., 3518; 33 
A., 848, Satterly vs. Morgan ; 27 A., 70, Sorrell vs. Laurent. 

4. The judicial and extra-judicial declarations of a party, as well as his evidence on a 
former trial, are admissible against him. 7., 440, Closman vs. Barbancy; 14 A., 727, 
Alford vs. Huey & Randolph. 

A party is judicially estopped from disputing or gainsaying in one suit what has been 
alleged in another. 31 A., 81, Byrne vs. Bank; 22 A., 251, Dalton vs. Viasca. 

5. The executor must be sued for an account in the parish where the succession is under 
administration. 17 A., 277; 23 A., 568, 550. 

6. Judicial admissions are the highest evidence against a party, and are admissible, 
although the suit has been decided or discontinued. 5 R., 326; 3 A , 492; 5 A., 315; 4 
O. S., 445; 1 N. S., 442; 5 N. S., 178; 1 R., 546; 12 R., 445, 558; 7 R., 438;5 R., 4. 

A witness's written evidence may be offered tu discredit or contradict him. 7 0O.S., 209; 3 
R., 171. 

7. A tableau of distribution when filed by an administrator must be advertised. R.C.C., 
1064. 

When heirs have pr ted th lves and demanded to be put in possession of the estate 

(R. C. C., 1193; P., 1000 et seg.), and the executor has filed an account, opposition may 
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be filed thereto after the lapse of three days, if the same has not been approved and 
homologated. C. P., 1004; 9 La., 48 Longbottom vs. Babcock ; 7 La., 344, Guffert vs. 
Minor; 25 A., 331, Succession of Hogan. 

8. ‘*The testimony of plaintiff in his own favor, to establish a large claim against a succes 
sion should be received with the greatest caution, It is, in itself, of the weakest character 
and unless strongly corroborated, cannot serve as a basis for a judgment of recovery. 

‘“* Under 2282 R. C. C. the circumstance of his being a party may diminish the extent of his 
credibility .” 

Again: ‘ It is not because a plaintiff swears affirmatively to the existence of a debt in his 
favor that the court is bound to take his testimony as conclusive. Surrounding circum- 
stances and the absence of corroborating proof may weaken it (particularly in a suit 
against a dead man) as to render it insuficient for a foundation for a judgment of recov- 
ery.’ Cutler vs. Succession of Collins, 37 A., 95; Succession of Drum, Manning's Un- 
reported Cases. 

The doctrine announced in the two preceding cases is completely destructive of the testi- 
mony furnished by the unsupported affidavit of the executor’s attorney, and on which 
lre relies solely for judgment of over $€000. 


Jack & Dismukes for Defendant and Appellant: 

‘* All judgments for money, whether rendered within or without the State, shall be pre- 
scribed by the lapse of ten years from the rendition of said judgment uniess revived.’’ 
Art. 53, now Art. 3547, C. C.; 21 A , 295; 23 A , 587; 24 A., 211. 

A judgment condemning an executor to pay to the surviving widow one-ninth of the net 
proceeds of the estate to be held in usufruct during life, and condemning the heirs fer 
specitic amounts in money previously received on partition ts a moneyed judgment and 
subject to the ten years’ prescription. 37 A., 221, and cases cited above. 

Prescription on judgments ean only be interrupted by proceedings of revival or by 
acknowledgments of the judgment debtor in writing. 30 A., 1071; 34 A., 413. The 
right of usufruct expires in ten years by non-user. C. C. 

When a party has it in his power to admipister evidence which will remove all doubts as to 
the matter of issue and fails to offer it, the doubts will be construed against him. 
20 A., 363. 

Every presumption will be adopted against a litigant who suppresses evidence that will 
illustrate his case. 2 A., 28; 7R.,32;1A.,1; 5 A., 324; 6 A., 165; 7 A., 544; 10 A., 132. 

In order that testimony taken in one case may be used in another the parties must be the 
same and the issues substantially identical. 16 A., 88; 7 R., 438; 1 A., 391; 7 A., 106 ; 
14 A., 727; 24 A., 604. 

In a proper case and under a proper showing, evidence taken in one case may be used in 
another, as where the witness is absent, sick, dead or insane, but the rule is not to be 
invoked at will and as of right to the surprise and detriment of the adverse party. 
4N.S., 449; 7N. S., 267, 283; 1 L., 320; 15 L., 43; 1 A., 391. 

Testimony taken in a case where the court was without jurisdiction ratione materia et 
ratione persone is coram non judice and cannot be used in another case, especially where 
the parties and issues are different. 8 N.S., 449. 

“ The judicial confessien must be taken as a whole; it cannot be divided.’’ C. C., 2291 - 
see also C. P., 356; 4 R., 144; 9 R., 125; 20 A., 464-5; 3 N. S., 454; 9 R., 146, 163; 6 N. 
S., 533; 11 A., 380 

Parts of records are inadmissible. 30 A., 29; 19 L., 526; 3 A., 594; 29 A.. 213. 


The opinion of the Court was delivered by 
MANNING, J. B. L. Saunders died in Bossier parish in 1852, and G. 
W. Thompson qualified as dative executor and sold the property of the 
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estate. The widow of Saunders, Hannah P. Gee, recovered a judg- 
ment of the executor in 1854 for the usufruct of one-ninth of the prop- 
erty. Gee v. Thompson, XI Ann., 657. She was unable to give 
security and therefore the fund remained in Thompson’s hands and he 
paid her the annual interest to June 17, 1874. In 1882 she brought 
suit in Natchitoches parish against Thompson to recover the interest 
since that date which we dismissed last spring for want of territorial 
jurisdiction of the lower court. These proceedings have the same 
object, and as the usufructuary has died, the heirs of Saunders claim 
the principal, viz the one-ninth of the estate left in Thompson’s 
hands. 

The questions are presented in oppositions to the final account of 
the executor which he filed in 1885 under a rule of the heirs. 


Prescription is pleaded to the Gee judgment which was rendered in 
December 1854. It is not denied that the judgment was regularly 
paid up to June 1874. It was for interest on a specified portion of a 
fund and was annually satisfied. If the judgment were prescriptible, 
and the opponent Gee contends that it is not. being merely for the 
recognition of a right of usufruct, it woulil begin to run from June 
1874, and the suit in 1882 interrupted it under the doctrine of Sue. 
Patrick, 30 Ann. 1075, recognized as established in Levy v. Calhoun, 
34 Ann. 413. 

It does not matter that the suit of 1882 was against Thompson indi- 
vidually and this is against him in a r-presentative capacity. The 
cause of action is the same, the thing demanded is identical, and the 
parties are substantially the same. Nor is the fact that the former 
suit was in another court a prevention to its interruption of prescrip- 
tion. Levy v. Calhoun, ut supra. 


A preliminary question of the admission of Thompson’s evidence is 
presented. It was taken in the Natchitoches suit and he was not 
present in the trial in Bossier whence this appeal comes. Its rejection 
is claimed because the suits are not identical in cause of action or in 
the parties, and was taken before a court without jurisdiction of the 
suit. 

The objections are not tenable. The evidence would be admissible 
on the ground that it is the admissions of a party to the suit, Hood v. 
Chamblis, 7 Ann. 106, but it is more. It is the declarations under oath 
of the party himself touching the identical subject of this suit made in 
another wherein his adversary was the same as now, and it is himself 
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that is objecting to liearing his own sworn explanations of his own long- 
past transactions and not his adversary. 

The executor’s liability for interest to the usufructary is denied, and 
in support of that position it is said that as the money was left in his 
hands because the usufructary did not give bond and withdraw it “the 
executor, whose relation to the fund is precisely that of owner, is no 
more obliged to put out the money at interest for the use aud behoof 
of the usufructuary than he is to give the bond or special security for 
him.” 

The Code directs that money upon which there is a usufruct shall be 
put at interest with the consent of the owner and if he refuse, by au- 
thority of the judge. Rev. Civ. Code, art. 563. We do not find it 
necessary to say upou whom lies the duty of forcing the investment of 
the money, whether upon the executor or the usufructuary. The execu- 
tor’s counsel admits that his relation to the fund is that of owner, 
though of course the Saunders heirs were the ultimate owners of it, and 
as he failed to invest it in the obligation of any one else he must be 
held under the circumstances of this case to have invested it in his own, 
in other words to have retained the money in his own hands at inter- 
est. His conduct shows this to have been done. His payments of the 
interest through twenty years to the usufructary show his own con- 
struction of the matter, and his reasons for not continuing them wil} 
not bear-scrutiny. He says he had in those twenty years paid Mrs. 
Gee more than the sum originally in his hands, as every one does who 
pays interest on a debt long enough. His contention is that the whole 
sum was absorbed by the annual payments to Mrs. Gee and therefore 
neither her heirs nor the Saunders heirs were entitled to anything. 

The lower court gave judgment to the Saunders heirs for one-ninth 
of the estate, that being what had been left in the exeecutor’s hands, 
viz $3,444.44 with interest from judicial demand, and to the Gee heirs 
for the unpaid interest upon that sum from the time the executor had 
ceased paying her, this time being erroneously stated 1834 instead of 
1874, from which latter date it should run. The interest in favour of 
the Saunders heirs should run from the usufructuary’s death. 

We do not think the judgment needs correction save in these par- 
ticulars. There are some objections made to certain items of the ae- 
count as not having any voucher. The business is of long standing, 
and the executor swears he paid them and has lost the vouchers. 

It is ordered and decreed that the judgment of the lower court is 
amended so that interest upon the one-ninth of the estate shall run in 
favour of the Saunders heirs from the death of the usufructuary, and 
that the interest upon the same in favour of the Gee heirs shall run 
from June 17, 1874, to the death of the usufructuary, and as thus 
amended that it is affirmed. 
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No. 151. 
THE STATE OF LOUISIANA vs. J. W. REDMOND. 


A continuance on the ground of absent witnesses may be properly refused when the facts 
expected to be proved are so vaguely and indefinitely stated as not to exhibit their 
character or materiality. 

After one motion for a continuance has been tried, submitted and decided, the court is not 
bound to entertain a second motion on the same ground merely differently stated. 

The overruling of a challenge of a juror for cause, even if improper, is not ground for 
reversal when the juror was peremptorily challenged and when the panel was completed 
without exhaustion of defendant's peremptory challenges. 

When the defendant has elicited evidence tending to discredit a witness of the State who 
had sworn that his reason for not sooner informing against defendant was tear of 
the latter, evidence offered to sustain his credibility, by proving that he had declared 
his fears of defendant at the time and that such fears were reasonable owing to the 
character and conduct of defendant, is not inadmissible. 


PPEAL from the Fourteenth District Court, Parish of Cameron. 
Read, J. 





M. J. Cunningham, Attorney General, and A. J. Kearney, District 
Attorney, for the State, Appellee. . 
J. B. Suttles, for Defendant and Appellant. 


The opinion of the Court was delivered by ’ 

FENNER, J. The convicted defendant assigns the following errors 
in the proceedings: 

Ist. The overruling of two motions for a continuance, on the ground 
of absence of witnesses. 

The first motion was overruled on the ground that the satement con- 
tained in it as to the facts expected to be proved by the absent wit- 
nesses did not disclose the materiality of the testimony. The state- 
ment was that “‘he expected to prove by the absent witnesses where 
he was at the time the offense was alleged to have been committed, 
and that it was impossible for him to have committed said offense.” 
This statement is entirely too vague and indefinite to support the 
motion, as a matter of right. After the judge had refused this motion 
counsel excepted to the ruling. He then asked permission to make 
another and more specific application for continuance, which the judge 
granted under the impression, as he declares, that the former motion 
and the exception to the ruling thereon were abandoned. 

The second motion, containing a more specilic statement of the facts 
expected to be proved by the same witnesses, was thereupon filed, and 
was taken under advisement until the following morning. On the 
opening of court, and after reading of the minutes, counsel insisted 
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upon his exception to the ruling on his first motion, and asked that the 
minutes should be corrected so as to note his said exception and secure 
his right to have it made of record. The judge, thus apprised that 
both motions for continuance were insisted upon, overruled the second 
on the ground that a second motion for continuance should not be 
entertained when based substantially upon the same subject-matter 
which hae already been tried and decided on a former motion. 

We carnot say that the judge erred. The court was not bound to 
hear repeated motions for continuance on the same ground. The 
privilege of making the second motion was matter of grace and not of 
right, and the party was bound to submit to conditions imposed by 
the court. If he chose to insist upon his first motion and his excep- 
tion to the ruling thereon, that exhausted his right, and the court had 
the unquestioned power to refuse to entertain the second motion based 
on the same grounds merely stated in more specific language. 

We have repeatedly signalized our indisposition to interfere with 
the large discretion necessarily confided to trial judges in matters of 
continuances, except in cases of rulings manifestly arbitrary and 
unjust. This is not such a case. State vs. Clark, 37 Ann., 128; State 
vs. Johnson, 36 Ann., 852; State vs. Foster, 36 Ann., 877. 

2d. The overruling a challenge of a juror for cause. This assign- 
ment is robbed of all force by the fact that the juror was challenged 
peremptorily and did not serve, and a jury acceptable to defendant 
was completed without the exhaustion of one-half of the peremptory 
challenges allowed him by law. 

3d. Exception was taken to the overruling of objections to certain 
testimony on the ground that it was hearsay, and to certain other tes- 
timony of the same witness on the ground that it was a mere opinion 
of witness. It appears from the statement of the judge that counsel 
for accused had elicited evidence tending to discredit the testimony 
of prosecuting witness, who swore that he had not informed sooner 
against accused because he was afraid the latter would kill him. To 
rebut this attack on his credibility and to sustain his statement, the 
State offered to prove by the brother of the witness that the latter had 
expressed his fears to him at the time, and also that the fears were 
reasonable on account of the desperate character and conduct of 
accused. 

We think the evidence, under the circumstances, was properly 
admissible. 


Judgment aftirmed. 
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State vs. Williams. __ 





No. 167. 


THE STATE OF LOUISIANA Vs. SOLOMON WILLIAMS. 


An indictment which did not comply with the requirements of the statute which creates or 
defines the offense sought to be charged therein is fatally defective and ¢annot sustain 
a conviction. . 

An indictment charging that the defendant ‘‘did feloniously and of his malice aforethought 
kill and murder,” etc.. is not good in law, under Section 1048 ef the Revised Statutes 
which provides that the defendant should be charged with having ‘‘feloniously, willfully 
and of his malice aforethought killed and murdered,” etc. 

Courts are powerless to dispense with legal requirements in criminal] pleadings. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 
John N. Ogden, District Attorney, for the State, Appellee : 


The words ‘‘feloniously and of his malice aforethought” are sufficient in an indictment for 
murder, and the indictment is not vitiated by the omission of the word willful. 27 Ann. 
572; Archbold's Criminal Proceedings pp. 881 882, bottom of page. 


W. C. Perrault and C. W. DuRoy for Defendant and Appellanc: 


1. The Statutes of Louisiana denounce the crime of willful murder only. R. S., Sec, 784. 

2. The word willful is the distinguishing characteristic between the statutory offenses of 
murder and mansiaughter 

3. ‘In all indictments for murder it shall be sufficient to allege that the deed was done felo- 
niously, willfully and of his malice aforethought.” R. S., Sec. 1048. 

4. The same section provides that in cases of manslaughter it shall be sufficient to allege 
that the accused ‘‘feloniously did slay and kill the deceased.” 

5. In the prosecution of crimes denounced by our statutes, the indictment must aver the 
crime to haye been committed in the language of the statutes denouncing the same, and 
when not done the indictment is fatally defective. 

6. Sec. 1048 of R. S. having set forth what is a sufficient allegation to be contained in 
charges of willful murder, any averment less than therein prescribed is fatally insuffi- 
cient. 36 An. 99, 29 An. 601-2-3, 20 An. 147. 





The opinion of the Court was delivered by 

Pocnk, J. The defendant appeals from a conviction of murder and 
a sentence of imprisonment for life, and invokes relief ‘under a motion 
in arrest of judgment. 

His complaint is that the indictment under which he was tried does 
not contain the required averments of the crime of murder, and is 
therefore fatally defective. 

The defect is alleged to consist in the omission of the word “ will- 
Sully” in the description of the crime of murder. 

That portion of the indictment reads: That the accused “did feloni- 
ously and of his malice aforethought kill and murder Henry Phillips,” ete 

Section 1043 of the Revised Statutes, takenfrom the act of 1855, which 
prescribes the mode of charging the crime of murder, reads as follows: 

“Tn an indictment for murder or manslaughter it shall not be neces- 
sary to set forth the manner in which, or the means by which, the 
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death was caused; it shall be sufficient in every indictment for murder 
to charge that the defendant did feloniously, willfully, and of his 
malice aforethought kill and murder the deceased; and it shall be suf- 
ficient in every indictment for manslaughter to charge that the defend- 
ant did feloniously kill and slay the deceased.” 

The object of the statute was to carry out in special cases the gen- 
eral object of the statute of 1805, to eliminate from our criminal plead- 
ings the unnecessary prolixity of the pleadings under the common law. 
Under the rules of that system, the indictment under consideration 
would have been glaringly insufficient for many reasons, both in the 
body and in the conclusion of the instrument. Under the previsions 
of the act of 1855, those defects are eliminated from discussion, and the 
question is whether the present indictment is sufficient under the sim- 
plified form required by the amending statute. 

In our opinion the indictment did not comply with the requirements 
of the statute, as simple as they are, and it is therefore defective. 

The District Attorney contends that the word “ willfully” is synony- 
mous with the words “feloniously” and “of his malice aforethought,” 
and that its meaning is necessarily included in the other words. 

A serious difference of opinion may exist on that proposition. 

But we do not propose to discuss it, nor is its solution necessary to 
the case in hand. The use of the word is declared to be necessary by 
the Legislature, and we have no power to strike it out of the statute. In 
a recent case we had occasion to discuss a similar requirement of Leg- 
islative will, and we then said: “ This Court cannot accept as sufficient 
less than what the law prescribes should be sufficient.” Green’s case 
36 An. 99. The Legislative mandate is imperative, and we cannot dis- 
regard it. In our opinion, the law-maker, in prescribling the form 
contained in the statute, did not intend to deal in-harmless or useless 
tautology, but he sought to convey a substantial meaning by every 
word used in the form prescribed. 

Coarts cannot safely hold that the Legislative intent is not conveyed 
by the words used in a statute, unless the words or the language to be 
construed are glaringly ambiguous or clearly redundant. 

The language of the statute under consideration is clear, unambigu- 
ous and unequivocal ; the object of the statute was to eliminate useless 
utterances from a legal proceeding, and the letter of the prescribed 
form cannot be discarded in order to seek its spirit. 

Hence has flowed a wise and safe rule of construction, sanctioned by 
a strong current of respectable judicial precedents, that in criminal 
pleadings, when a crime to be charged has been created or defined by 
a statute, the offense should be described in the words of the statute. 
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The only exception applies to cases in which the offense is charged 
in different words, if such words clearly convey the real meaning of 
the language used in the statute. Waterman’s U. 8. Criminal Digest 
p. 342 sec. 221, 222, p. 343 sec. 223, 230; Wharton American Crim- 
inal Law, sec. 399 400. 

But the District Attorney contends, and we are aware, that in the 
ase of Harris, 27 An. 572, this Court held different views and reached 
a different conclusion. We have fully considered that case, and after 
mature reflection we have concluded not to follow it. We find better 
doctrines and a closer obedience to law in the enunciations of the Court 
in more recent cases, which clearly, although impliedly, reverse that 
case. State vs. Thomas 29 An. 601; State vs. Green: 6 An. 99; State 
vs. Green 37 An. 27. 

In justice to the trial judge in this case, we must state that in his 
reasons overruling the defendant’s motion on the point at issue, he ex- 
pressed views in accordance with our present conclusions, and that he 
reluctantly shaped his course under the ruling in the Harris case. 

In view of the discrepancy on this point in our reports, we have 
given to this subject more than usual care, thought and study, and our 
conclusions, although we are always reluctant to disturb the verdicts of 
juries, force us to give relief to the accused in this case. 

It is therefore ordered, adjudged and decreed that the sentence ap- 
pealed from be set aside, that the verdict of the jury be annulled, 
avoided and reversed, that the indictment against “the accused be 
quashed, and that he remain in custody to await the further action of 
the Parish of St. Landry. 





THE STATE OF LoursIANA vs. Gus. LOGAN. 
‘State vs. Johnson, 37 Ann. 422, maintaining sufficiency of jury oath to find verdict ‘‘accord- 
ing to the evidence,” affirmed. ; 
PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. -- 
M. J. Crain, District Attorney, for the State, Appellee. 
S. P. Watts, for Defendant and Appellant. 








The opinion of the Court was delivered by 

FENNER, J. The only exception presented is to the form of oath 
administered to the jury, being to find a verdict “according to the evi- 
dence.” It has no merit. State vs. Johnson, 37 Ann, 422. State vs. 
Vinson (this day decided). 
Judgment affirmed. 
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No. 158. 


THE STaTE OF LOUISIANA vs. WILLIAM NICHOLLS. 

An indictment charging burglary and larceny in a singie count is not bad for duplicity. 

A verdict of “guilty of burglary and larceny” is equivalent to a verdict of ‘‘guilty as 
charged in the indictment,” and is good as a verdict of burgiary in the particular man- 
ner charged. Had the verdict been for larceny alone, or had the sentence imposed pen- 
alties for both offenses, different questions might arise. 

PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. _— 
M. S. Crain, District Attorney, for the State, Appellee. 
E. Randolph for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The indictment in this case charged the prisoner with 
burglary and larceny in a single count. The jury returned a verdict 
of “guilty of burglary and larceny.” The Judge sentenced the pris- 
oner to pay a fine of one dollar and to imprisonment in the peniten- 
tiary for three years. Counsel for accused asked the Court to instruct 
the jury that “they might return a verdict of burglary but not of lar- 
ceny,” which the Court refused to give. After verdict a motion in 
arrest was made on the ground of duplicity in the indictment, and on 
the further ground “that the verdict is not responsive to the indict- 
ment, under which a verdict for burglary alone could have been ren- 
dered,” which motion was overruled. 

These are the errors assigned, and on which we have to pass. 

The objection to the indictment on the ground of duplicity is clearly 
untenable under the authorities. Bishop Cr. Proc., Sec. 439; Bishop 
Cr. Law, See. 1062; Wharton Cr. Law, Sees. 1615, 560-5, 617 ; State vs. 
Brown, 35 Ann, 1059; State vs. Johnson, 34 Ann. 49; State vs. Depass, 
31 Ann. 489. 

As to the instruction asked that “‘the jury might convict‘of burglary 
but not of larceny,” its refusal might have raised a nice question if the 
verdict had denied the burglary and convicted of larceny alone. Mr. 
Wharton says: “If the prisoner be charged that he feloniously and 
burglariously broke and entered the dwelling-house of J. S., and then 
and there certain goods of J. 8. feloniously and burglariously did steal, 
ete., the indictment comprises two offenses, nanely, burglary and lar- 
ceny; and therefore he may be acquitted of the burglary if the case be 
so upon the evidence, and found guilty only of the larceny.” Wharton 
Cr. L., See. 1615. 

Mr. Bishop, on the contrary, holds that, in order to convict of lar- 
ceny alone, it must be laid in a separate count; and that, “if a single 
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count of the indictment charges him with breaking, entering and steal- 
ing, the offense charged is single, being burglary committed in a par- 
ticular manner.” Bishop Cr. L., 1062. 

But it is not necessary to decide this question in this case, because 
the verdict convicts of the burglary. Even under Bishop’s doctrine, an 
indictment charging burglary and larceny in a single count is good as 
a charge of “ burglary in a particular manner;” and, by parity of rea- 
soning, a verdict for burglary and larceny is a good verdict for ** bur- 
glary in a particular manner”—indeed, here it is quite equivalent to a 
verdict of “guilty as charged in the indictment.” 

The sentence of the Court was single and inflicted a penalty entirely 
appropriate to the crime of burglary alone. 

We, therefore, think the verdict responsive to the indictment, and 
that defendant’s rights were not affected by the refusal of the instruc- 
tions asked, whether such refusal was error or not, which we do not 
find it necessary presently to determine. 

Judgment affirmed. 








No. 164. 


Tue STATE OF LOUISIANA VS. JAMES REDWINE. 


Evidence taken in support of a motion for a new trial, in criminal cases, will not be consid- 
ered on appeal unless it be incorporated in or attached to a bill of exceptions taken. 
from the refusal of a new trial by the judge a quo. 


PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. 
M. 8S. Crain, District Attorney, for the State, Appellee. 
S. P. Watts for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. The complaint of the defendant is that one of the jurors. 
who tried his case was a felon and an ex-convict, on which ground he 
had moved for a new trial. 

His counsel has omitted to incorporate the evidence offered in sup- 
port of his complaint in his bill of exceptions, and under our jurispru- 
dence we cannot consider the same. 

The rule is now well established that evidence in criminal cases 
taken in support of any plea or special defense will not be considered 
by this Court, unless incorporated in a bill of exceptions. The practi- 
cal result of defendant’s omission in the premises is that we have no 
evidence of the alleged disqualification of the juror of whom he com- 
plains. State vs. Ewen, 32 Ann. 782; State vs. Nelson, 32 Ann. 842; 
State vs. Miller, 36 Ann. 158. Under this showing we have no power to 
entertain his point, and hence the defendant can obtain no relief at our 
hands. , 

. Judgment affirmed. 
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No. 153. 
THE STATE OF LOUISIANA vs. DENNIS Boyb. 

In a capital case the action of tho District Judge who orders the trial of an accused on the 
same day that he is arraigned, in the unforeseen absence of his chosen and retained 
counsel, and refuses to attorneys appointed to him by the Court more than three hours’ 
time to prepare their defense, is erroneous in law and unjust to the accused. 

Under such circumstances, his refusal to postpone the trial for two judiclal days will be 
reversed on appeal, and the case remanded for another trial. 

PPEAL from the Second District Court, Parish of Bossier. 


P Drew, J. —— ; 

J. A. W. Lowry, District Attorney, and M. C. Elstner for the State, 
Appellee. 

J. D. Watkins, J. BE. Reynolds and J. H. Keyser for Defendant and 
Appellant. 


rhe opinion of the Court was delivered by 

Pocus, J. The principal complaint of the defendant, who has been 
sentenced to death under a conviction for murder, grows out of the 
alleged retusal of the trial judge to allow him sufficient or reasonable 
time to prepare for his defense. 

The record shows that between the date of the indictment and that 
of the arraignment the accused had secured the services of a promi- 
nent attorney of that bar to defend him, and that on the day of his 
trial his chosen counsel was absent from the Court, without his knowl- 
edge. In the meantime he lad on two occasions been warned by the 
Judge to be ready for trial, and on the suggestion of the Judge that 
there might be some misunderstanding touching the employment of his 
chosen counsel, the accused was tendered counsel under appointment 
of the Court. The offer was declined by the accused, who stated that 
he preferred to be defended by the attorney of his own choice. 

He was arraigned on the day primarily fixed for his trial, and his 
attorney being absent, the Court appointed two members of the Bar 
to defend him, and allowed them three hours for the preparation of 
their case. 

At the expiration of that time they presented a motion, supported 
by the affidavit of the accused, stating that they had not had reason- 
able time to prepare his defense, and asking a postponement of the 
trial from that (Friday) to the Monday following, on which day the 
Court would sit, by which time they could be ready for trial, and on 
which day they expected the attendance of defendant’s chosen coun- 


sel. 

Their motion was overruled and the trial proceeded. 

We think that their request was reasonable and legal, and that the 
Judge’s refusal was erroneous. This case falls within the scope of the 
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ruling in Horn’s case, 34 Ann. 100, and it must share the same fate. 

Counsel for the State strenuously contend that the circumstances of 
this case are precisely similar to those presented in Berry Johnson’s 
case, 36 Ann. 852. But in this they are mistaken. In that case the 
counsel of the accused had abandoned his client and had notified him 
thereof; in the instant case the accused had not been abandoned by 
his attorney, whose attendance he had every reason to expect. The 
record shows that three days previous to the day of trial that counsel 
had personally ordered witnesses to be subpcened, under his own sig- 
nature, hence the accused was guilty of no laches in making no efforts 
to secure the services of other counsel. Again, in Johnson’s case the 
accused had been arraigned one week previous to his trial, and in this 
case the defendant was arraigned on the very day of his trial only. 
This of itself was an irregularity which this tribunal cannot counte- 
nance. 

In the case of the State vs. Chenier, 32 Ann. 103, this Court, through 
Judge Spencer, used the following emphatic language on a similar ir- 
regularity : ‘‘ The prisoner must be arraigned and must plead to the 
indictment before the case can be set down for trial or tried.” 

“Tt may be that in this particular case no prejudice was wrought to 
the accused. Still we think it unsafe to sanction such irregularities in 
capital cases.” , 

The accused in the instant case was clearly entitled to the short and 
reasonable delay which he asked of the Court, when confronted with a 
trial for his life in the unforeseen and unexpected absence of his coun - 
sel, and we must presume that he has suffered injury from the refusal 
of the same. , 

We feel constrained on that account to reopen the case. 

It is therefore ordered that the verdict and sentence appealed from 
be annulled and set aside, and that this cause be remanded to the 
lower court for further proceedings according to law. 








No. 157. 
THE STATE OF LOUISIANA Vs. JOHN KERVIN. 


The ruling of the tria] judge that no overt act, threat, or hostile demonstration had been 
proved and therefore that no foundation had been laid for the admission of proof of the 
character of deceased, is final unless manifestly arbitrary and not of sound legal dis- 
cretion. 

It is not within the province of the jury to decide whether a foundation has been laid for 
proof of the deceased’s character. That question cannot be submitted to them from 
the very nature and mode of procedure in a criminal trial. 





























SHREVEPORT, OCTOBER, 1886. 783: 





State vs. Kervin. 





The judge who presides at a criminal trial must necessarily have heard the evidence sub 
mitted to him of overt acts, threats etc. and he is not compellable on a motion for a new 
trial to review his own ruling that such evidence was insufficient to admit proof of char- 
acter, nor can he be complained of if he refuses to hear evidence to shéw that he was 
wrong in his ruling on the trial in that regard. 


PPEAL from the Second District Court, Parish of Bossier. 
Drew, J. 


J. A. W. Lowry, District Attorney, and J. D. Watkins, for the State, 
Appellee. 


Snider & Smith for Defendant and Appellant: 

Under plea of self-defence if the evidence as to who committed the direct overt act be un- 
certain, or contradictory or circumstantial, evidence as to the character of the accused 
for violence must be admitted. 2 Bishop’s Crim. Pro., Secs. 613, 615, 616, and authori- 
ties in notes. 

Under plea of self-defence, if the evidence (admitted prior to the act of collision between 
the parties) be circumstantial, and showing any contention between the parties and it 
also tends to show who was the aggressor, then the character of the deceased for vio- 
lence is a part of the res geste, and it becomes a fact to be considered by the jury, just 
as it may have been considered by the accused at the instant he acted, in determining 
whether or not the peril to life or danger of great bodily harm was apparently real and 
imminent. State v. D'Angelo, 9 A., 48; State v. Burns, 30 A., 679; Cotton v. State, 
31 Miss., 504; Wesley v. State, 37 Miss., 327; Monroe v. State, 5 Ga., 85; Queensberry 
case, 3 Stewart and Porter, 308; Franklin case, 29 Ala., 14. 

‘‘If there be an attempt to make out a case of self-defence, the general tendency of the 
decisions in a majority of the States is to admit evidence of the brutal character of the 
deceased, or his threats against the accused.” Fields v. State, 47 Ala., 603; Bowles v, 
State, 58 Ala., 335; Payne v. State, 60 Ala., 80; People vs. Taing, 53 Cal., 602; Davidson 
v. People, 4 Col., 145; Campbell v. People, 16 Ill., 17; Wilson v. People, 94 IIl., 299 ; 
State v. Browne. 22 Kan., 222; Cornelius v. Commonwealth, 15 B. Monroe (Ky.), 546; 
State v. Ricks, 32 A., 1098; State v. Burns, 30 A., 679; State v. Chavis, 80 N.C., 353; 
Crabtree v. State, 1 Lea (Tenn.), 267; Little v. State, 6 Baxt. (Tenn.), 491; Sims v. 
State, 9 Tex App., 586; Peck v. State, 5 Id., 611; U. Stater v. Mingo, 2 Curtis C. C. 1; 
Com. v. Wilson, 1 Gray (Mass.), 337—all collated in Note A to Sec. 116 of 3 Greenleaf’s 


Evidence, 14th edition, 1833. 

The opinion of the Court was delivered by 

MANNING, J. The defendant was indicted for murder, was convicted 
of manslaughter, and was sentenced to imprisonment at hard labour 
for ten years. He relies for reversal upon the refusal of the judge to 
admit evidence ot the character of the deceased for violence and pre- 
sents the point in a bill and a motion for a new trial. 

The defendant’s counsel concedes that such testimony is inad- 


-missible unless there has been proof of some overt act of violence of 


the deceased, or of threats or hostile demonstrations by him, and he 
insists that such proof was made but the judge has not given it the 
weight it deserves. 
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The homicide was committed at a church and shortly 
religious exercises had closed. 


after the 


In his reasons appended to the bill the 


judge after stating the evidence says no proof had been made of any 


assault or hostile demonstration by the deceased at the time of firing 
by the accused, and that the latter had not placed himself within the 
rule of law that permitted the reception of proof of violent character. 


Of necessity the trial-judge must decide whether the proper founda- 
tion has been laid for the admission of evidence of character, and 
that foundation is proof of an overt act of attack at the time or 


threats or hostile demonstrations. 


In State v. Ford, 37 Ann. 443, the 


distinction between evidence and proof was pointed out, for while 
some evidence was introduced by the defendant touching threats and 


hostile demonstrations of the deceased, counter-evidence was intro- 
duced by the State, and on weighing the whole the judge decided 
that neither threats nor hostile demonstrations were proved. He 
points out the fact that four out of the five persons who were present 
distinctly testify that there were no threats nor hostile demonstrations 


and this evidence was satisfactory to him. 


The ruling of the judge was not arbitrary but was the exercise of a 
sound legal discretion based upon a careful review of the whole evi- 
dence and when that is the case we are bound to take his ruling as 


conclusive. 


The defendant’s counsel contends that all this evidence about overt 
acts and threats ete. should go to the jury and be weighed by them. 
But how would a cfiminal trial proceed or be arranged if this were 
the case? The law is clear that proof of overt acts, threats, etc. must 
be made before evidence of violent character is admissible. If the 
jury is to decide whether the evidence on those matters is proof, they 
must go out and find that fact and then return to the box, announce 
their finding and if favourable to the defendant the judge must then 
A jury trial thus conducted would 


admit the evidence of character. 
be an anomaly. 


. 


There is avother point behind this presented by the motion for a 


new trial. 


The defendant offered the testimony taken in writing on the pre- 
liminary examination and the notes taken on the trial by an assistant 
counsel for the State to prove to the judge that the evidence of threats - 


ete. was sufficient to admit evidence of character. 
We must say this is novel. 


It is making the judge review his own 
ruling on the trial and offering evidence to him to shew that his esti- 








the 
the 
any 
ing 


the 


ter. 


da- 
and 


or 


the 
lile 
und 
ro- 
led 
He 
ent 
ns 


fia 
vi- 
as 


ert 
m. 


SHREVEPORT, OCTOBER, 1885. 





State vs. Day. 





mate of the evidence on the trial was incorrect, and that on a matter 
he had adjudged and was beyond recall. As to the evidence on pre- 
limirary examination the law requires that the evidence on the trial 
shall amount to proof of threats etc. before character can be inquired 
into, and while the judge might admit the notes of counsel on either 
side to refresh his own memory, if his recollections of the testimony 
are clear there is no obligation ou him to take the notes of others. The 
judge who presides at the trial must be supposed to have heard all the 
evidence on such a matter as that. Itis addressed to him directly and 
is offered to him in order that he may decide whether it is sufficient 
for the purpose, and when he has not only heard it but recites it and 
declares it insufficient as a foundation for the admission of other evi- 
dence upon another matter, his ruling must be final necessarily unless 
manifestly arbitrary or not of sound legal discretion. 

Judgment; affirmed. 








No. 149. 


THE STATE OF LOUISIANA Vs. ANDERSON Day. 
A conyiction tor infiicting a wound less than mayhem is not responsive to the charge in an 
indictment of cutting with intent to murder. The variance between the charge and 
the verdict is fatal. 


PPEAL from the Eighth District Court, Parish of East Carroll. 
Deloney, J. 


J. E. Ransdell, District Attorney, for the State, Appellee. 
Defendant and Appellant unrepresented. 


The opinion of the Court was delivered by 

Topp, J. The defendant was charged by information with cutting 
one John Cullen with a razor with intent to murder, under Sec. 791, 
R. S. 

He was convicted of inflicting a wound less than mayhem, an offense 
denounced by Sec. 794, R. S. 

He appeals to this Court, and assigns as error that the verdict was 
not responsive to the charge and that the variance between the two 
was fatal. 

There have been frequent adjudications by this Court upon this 
point, and upon the authority of the same the assignment must be sus- 
tained. State vs. Murdock, 35 A., 729; State vs. Pratt, 10 A., 191; 
State vs. Johns, 32 A., 812, 

It is therefore ordered, adjudged and decreed that the verdict of the 
jury and the sentence thereon be annulled, avoided and reversed, and 


the accused discharged. 
DISSENTING. OPINION. 


MANNING, J. I dissent for the reasons set out in my dissenting 


opinion in the Murdock case. 
50 
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No. 150. 


Tue State oF Louisiana vs. WILLIAM GEORGE. 
Granting continuances of criminal cases is uniformly held to rest in the sound discretion 
of the trial judge and his ruling will not lightly be disturbed. 


A plea of insanity, the last resort of imperilled criminals, will surely not be listened to 
when the defendant's own witnesses disprove it. 


Jurymen are not incompetent who have formed and expressed an opinion adverse to the 
prisoner if that opinion is based on rumour and they declare it is not fixed and will 
yield to evidence. 

PPEAL from the Eighth District Court, Parish of East Carroll. 
Deloney, J. 





J. E. Ransdell, District Attorney, for the State, Appellee. 


Defendant and Appellant unrepresented. 





The opinion of the Court was delivered by 

MANNING, J. The defendant was indicted for the murder of one 
Peggy Jolinson and on conviction was sentenced to be hanged. He 
relies for reversal upon several bills of exception and a motion for a 
new trial. 

1. His application for a change of venue was rejected for the reason 
that the evidence did not sustain it. 

If the motion had stood upon the testimony of the defendant’s own 
witnesses, the ruling of the lower jadge would have been amply justi- 
fied. That testimony shewed affirmatively that there was an entire 
absence of prejudice or feeling sufficiently strong to affect the verdict 
of a jury. 

2. A continuance was prayed to obtain the testimony of one Stovall. 
The judge refused it but postponed the trial for a week and Stovall 
then appeared and the defendant had the benefit of his testimony. 


3. A continuance was prayed again to obtain the testimony of one 
Gibson who lived in Mississippi. 


It was manifestly a device to gain time. The crime had been com- 
mitted two years and more before the trial, during which time the 
defendant had been a fugitive from justice until the last six months of 
it when he was confined in the parish jail. He had thus ample time 
to have obtained the attendance of his witness if he were obtainable. 
A letter was produced from him stating he should not come until just 
before the trial but would be there then. From internal evidence as 
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well as from other circumstances this letter has the appearance of 
being manufactured for the occasion. The affidavit supporting the 
motion for continuance states that Gibson saw the killing while the 
affidavit for a continuance because of Stovall’s absence states that the 
latter witness alone saw it, and therefore each contradicted the other. 


It has been so often held that granting continuances rests in the 
sound discretion of the trial judge that the repetition of it is weari- 
some. State v. Finn, 31 Ann., 408; State v. Fulford, 33 Ann., 679; 
State v. Ford, not yet reported. The judge wisely exercised that dis- 
cretion in the present instance in refusing the continuance. 

4. A third motion for a continuance was made on the ground that 
the prisoner was insane, it being alleged that he had fits of insanity, 
one of them having overtaken him at the moment of the homicide and 
another having attacked him right there on the trial so that he was | 
temporarily unable to make any suggestions to his counsel or to assist 
in his defence. ; 

Unluckily for this last resort of imperilled criminals the doctors 
whom the defendant called to the stand to prove his mental wreck 
swore that in negro lingo he was “playing ’possom,” and as soon as 
the motion was overruled he did in fact recover his mental equilibrium 
and was vigilant and ready in prompting his counsel throughout the 
trial. 

5. Sundry bills were taken to the refusal of the court to exclude 
jurymen for alleged incompetence. Their answers on voir dire were 
the usual ones, i. e. that they had heard of the case in general rumour 
but not from the witnesses, had formed opinions adverse to the pris- 
oner but they were not fixed and would yield to the evidence, and 
such like. 

We have had occasion more than once latterly to say emphatically 
that these and even stronger expressions do not disqualify jurymen. 
State v. Dugay, 35 Ann., 327; State v. McGee, 36 Ann., 206; State v. 
Birdwell, Idem, 859. 

A motion for a new trial embodied all these objections that are the 
subjects of the bills and an additional one that the majority of the 
jurymen were negroes and that the defendant is a negro preacher and 
had small chance of escape from sucha thrall. But the result—an unqual- 
ified verdict that entails hanging—shews that these people may on 
occasion be safely entrusted to assist in the administration of criminal 
justice. 


Judgment aftirmed. 
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No. 162. 


JOHN LAKE, SHERIFF, VS. PARISH OF CADDO. 


A sound and philosophical rale for the construction of organic as well as statutory law is to 

; ascertain the mischief it was intended to remedy and so to construe as to effect the 
remedy. Expressions are not to be taken in their technical sense but rather in their 
common acceptation. 

The Constitution has not used the words ‘‘criminal matters” in art 119 as importing ‘‘ pend- 
ing criminal causes” alone, but in a larger sense, and they include whatever appertaina to 
i sheriffs’ services in criminal matters. « 

Sheriffs are not entitled to compensation for serving the venire for the several courts, be- 
. cause summoning jurymen for the trial of criminal causes is service in criminal mat- 
ters, and the Constitution has provided a specific compensation for those services which 
cannot be exceeded. 


PPEAL from the First District Court, Parish of Caddo. 
Taylor, J. 





Land & Land and Alexander & Blanchard for Plaintiff and Appellee : 


; 1. Sec. 6 of act 94 of 1873 provides that sheriffs shall receive from the several parishes 
for summoning jurors on venires the same compensation as is fixed by law for other 
summons, i. e., 50 cents for service and 10 cents mileage. Act 101 ot 1870; R. S. of 1870, , 
sec. 762. : 
2. Act 44 of 1877 does not repeal said section either directly or by implication. It is silent 
as to compensation of sheriffs and liability of parishes for same. 

/ 3. The summoning vf jurors drawn on the general venire in the country parishes to serve 
in all classes of cases is not a service by the sheriff in ‘criminal matters” and is not 
within the purview of art. 119 of the Constitution of 1879. 30 Ann. 514. 

4. When a charge for summoning a juror embraces the two items of serving the summons 
and mileage, an overcharge in the mileage does not forfeit the fee for the summons, 
‘*The item of fees so omitted or overcharged ” is forfeited. sec. 4 of act 101 of 1870. 
Statutes inflicting a penalty or forfeiture should be strictly construed. 

5. Sheriffs are entitled to interest on their fees from date of rendition of services, and not 
from expiration of six months from said date, This provision applies to costs in pend- 
ing suiis, and in such it has been‘held that the costs were collectible under fi. fa., if 
jadgment was rendered before the expiration of suid term. 5 Ann. 650. Sheriffs’ fees 
for summoning jurors do not require certificate of judge and clerk. 30 Ann. 514. They 
stand on same !ooting and should bear interest as any other debt. 


Wise & Herndon for Defendant and Appellant: 


1, Sheriffs have no right to charge for services rendered in criminal matters not included in 
the exceptions in art. 119 of the Constitution of 1879. Const. 1879, art. 119. 


2. Act 44 of 1877 is the present jury law of this State. 35 Ann. 28, State v. Robert West. 





3. The summoning of the jurors for the regular jury terms of the district courts of this 

State is criminal services rendered by the sheriff, and for which he receives no compen- 

, sation except $500 for each representative the parish may have in the House of Repre- 
sentatives. Const. of 1879, art. 119; acts of 1877, No. 44; acts of 1870, act.101, sec. 2; 

Chitties Blackstone, 2 vol., 4 book, p. 351. 
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4. Act 101 of the acts of 1870 is the present fee bill’for sheriffs in civil and criminal matters, 
subject to a reduction of 50 per cent in criminal matters, as shown by act 7 of 1877, ex- 
tra session. 

5. The sheriffs’ right to recover for fees and emoluments of office are prescribed by these 
years. Revised C. U., arts. 35, 38. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff is the sheriff of Caddo parish and sues 
for fees for serving the venire at. the several terms of the District court 
for five years commencing with the September Term 1880 and ending 
with the April Term 1885 both inclusive, amounting to two thousand 
two hundred and sixty 25-1v0 dollars. 

The defence is that for summoning jurymen in civil causes the sheriff 
must look to the parties thereto, and for like service in criminal mat- 
ters the Constitution has prescribed a maximum compensation regu- 
lated by the number of Representatives a parish has in the lower house 
of the legislature, viz five hundred dollars for each Representative. 
The parish of Caddo has two Representatives and it is admitted that 
the police jury thereof have regularly paid the plaintiff one thousand 
dollars annually during the time for which fees are now charged. 


The verbiage of the Constitution is as follows ;——Sheriffs shall re- 
ceive compensation from the parish for their services in criminal mat- 
ters (the keeping of prisoners, conveying convicts to the penitentiary, 
insane persons to the insane asylum, and service of process from an- 
vther parish and service of process or the performance of any duty 
beyond the limits of his own parish excepted) not to exceed five hun- 
dred dollars per annum for each Representative the parish may have 
in the House of Represeutatives. Art. 119. ° 

The contention is that summoning jurymeu is not a criminal matter 
and therefore the fees for it are not included in this provision of the 
Coustitution. To support this construction reference is made to the 
definition of matter in law by lexicographers and text-books as *‘a sub- 
ject of complaint, a suit, a demand,” and to legislative expressions in 
our own Acts wherein “criminal cases,” ‘“‘criminal proceedings,” and 
“matters of a criminal nature” are said to be used as synonymous, and 
the conclusion is deduced that “criminal matters” must mean a crim- 
inal case or proceeding pending in some court. 


A sound and philosophical rule of construction of all law, organic as 
well as statutory, is to ascertain the mischief sought to be remedied 
and so to use the appliances the Jaw has provided for its extirpation, 
that is to construe the law so as to make it effect the purpose for 
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which it was enacted. Another equally sound rule of construction is 
that expressions are not to be taken in a technical sense but rather as 
commonly used, the object being to ascertain what was the intent of 
the law-maker rather than to confine his meaning to the import of the 
words as they would be used by a scholar or a philologian. 

Discussing this last point first, it is apparent that the Constitution 
has not used the words “criminal matters” in a technical sense nor 
even in a strictly correct sense, for it manifestly treats ‘“‘conveying in- 
sane prisoners to the insane asylum” and “service of process from 
another parish” as criminal matters. Conveying insane persons to an 
asylum is in no sense a criminal matter, and civil process from another 
parish has sometimes to be served. Yet they are treated as criminal 
matters, for what would be the sense of a provision of compensation 
for sheriff’s services in criminal matters at a fixed rate excepting cer- 
tain specified acts, if those acts are not included in the criminal mat- 
ters. If those acts are to be paid for and they are not criminal matters, 
how can they be affected by a provision concerning criminal matters. 
When the Constitution says sheriffs may receive a certain compensa- 
tion for their services in criminal matters except carrying lunatics to 
an asylum etc. it implies that but for that exception the sheriff could 
not be paid for that service because it is a criminal matter in the in- 
tendment of the Constitution, and if conveying lunatics to an asylum 
is classed among criminal matters by the Constitution, how much 
more is service of the venire for trying criminal cases to be thus 
classed. 


Reverting to the other and broader rule of construction, what was 
the mischief to be remedied when the Constitution was making. 

The public burdens had increased to an alarming extent in conse- 
quence of increased public expenditures. Taxation to meet them had 
been imposed, and this had become more and more onerous as pros- 
perity waned and individual revenues diminished. -The seductive cry 
for cheap government found an echo in every corner of the State, and 
when the Convention to frame a Constitution met in 1879 the upper- 
most thought was how to diminish the public burdens and satisfy the 
demand for economical government. 


Among the matters of increased expenditures there was not one that 
had attained the appalling proportions of the criminal expenses of the 
State. Over a third of a million of dollars was absorbed by them 
every year. This enormous sum was wrung annually from the pock- 
ets of the people to pay what in police-jury budgets is called criminal 
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expenses, In some parishes ten thousand dollars per annum was re- 
quired. An average of four thousand dollars for each country-parish 
and one hundred and twenty five thousand dollars for the City made 
up a heavy exaction the payment of which had to be repeated every 
year. These are matters of contemporaneous history and served to 
shew what was the mischief in that particular branch of the public 


service that imperatively required remedy. 
The Convention applied the knife to the sore. Without concerning 


itself with the particular verbiage to be employed its impulse was to 
get rid of these annual drafts upon the people in criminal matters, and 
it did not care what the matter was for which these annual charges 
had been made, so it appertained to criminal expenses, the intention 
was to wipe them out and substitute a fixed annual allowance, not to 
be exceeded. In accomplishing this it never occurred to any member 
that the term “criminal matters” might not fit a definition in a law- 
dictionary, or that philological criticism might discover it to be less 
comprehensive than was intended, and so the beneficent endeavor of 
the Convention to give relief to the people would be thwarted. They 
used an expression that conveyed their meaning, viz whatever apper- 
tains to sheriffs’ services in criminal matters of every kind are included, 
and some services are meant that are not strictly included in that 
designation and so we will except these by name. — 

And this interpretation has been apparently accepted and acted on. 
Nearly six years have passed since the Constitution went into opera- 
tion and this is the first suit wherein a claim beyond the fixed compen- 
sation has been before us. It was said at bar bv one counsel that sev- 
eral parishes had paid the extra charges without demur and by another 
that no parish had ever paid them. The practice of the parishes 
would have no weight with us in making a constitutional construction. 

Every thing that serves to the ascertainment of the intent of the 
law-maker is worthy of consideration. The withdrawal of the annual 
sums given the sheriff and others for criminal matters was doubtless 
feared would reduce the revenues of their offices too much, for the 
clerks also can receive no compensation for their services in criminal 
matters. Art.121. The offices of sheriff and tax-collector had been 
dissevered, and those of clerk and recorder had long been separate. 
The Convention united them and paved the way for cutting down 


criminal expenses. 
We do not assent to the view of the defendant’s counsel that the 


jury-fee required to be prepaid in civil causes is intended to pay the 
sheriff for summoning jurymen. It is intended to pay the jury, and if 
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there were any practicable method of separating the venire for civil 
causes from that for criminal, the fees for serving the venire in the 
former would not fall under the rule of this cause. 

And after all there is no hardship in cutting down the compensation 
of the sheriffs and clerks in these matters. In the beginning of our 
legislation a. American States he who should have proposed to pay 
court officers out of the State or local treasury for services gendered in 
criminal matters would have been laughed at for his pains. The State 
is sovereign and pays no costs. In her prosecutions of crimipals she 
acts as custodian of the public safety. If the alleged criminal is con- 
demned he pays all costs. If acquitted none are paid. No hardship 
was done for whoever accepted any office under these well understood 
conditions took it cum onere. Modern legislation professed to find an 
injustice in this and enacted that the State should pay costs in criminal 
matters and after a while she shifted the burden upon the parishes. 
The Constitution left the burden there but diminished its weight. 

The judgment of the lower court was for the plaintiff after deduct- 
ing $732.90 from his demand. It is error. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that there be now judgment in 
favour of the defendant rejecting the plaintiff’s demand and against him 
for costs in both courts. 








No. 163. 


THE STATE oF LOUISIANA Vs. GEORGE VINSON. 


State vs. Johnson, 37 Ann. 422. maintaining sufficiency of oath to the jury to find a verdict 
‘according to the evidence,” reafiirmed. 

Refusal to instruct the jury that they are judges of the law as well as of the facts, is fla- 
grant and fatal error. The Constitution says that in criminal cases they shall be judges 
of the law, and instruction to that effect cannot be denied, though the court may ex- 
pound to them the nature of their duties in relation to the law as laid down by the judge, 
which they should accept and apply. 

PPEAL from the First District Court, Parish of Caddo. 


Hicks, J. 





M. 8. Crain, District Attorney, for the State, Appellee. 
J. W. Jones for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. The case comes up on several bills of exception. 

The first exception was to the form of oath administered, which was 
to give a true verdict “according to the evidence.” 
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After due consideration we have already determined that this oath 
is legal and sufficient. State vs, Johnson, 37 Ann., 422; State vs. 
Logan (decided this day). 

We have listened to renewed argument on the question, but the rea- 
‘sons and authorities now presented were fully considered in the above 
case, and we adhere to our conclusions therein announced. 

The second bill of exceptions we now transcribe in full : 

“ Be it remembered that on the trial of the above entitled suit, the 
‘court charged the jury to take the law of the case as given by the 
court, to which charge the defendant by attorney objected on the 
ground that the charge was contrary to law in this: that the jury 
were the judges of the law of the case, but that great weight should 
be given to the law as charged by the court, which charge was refused 
‘by the court. This bill (adds the judge) does not exactly employ the 
language of the court in the written charge. The sentence in full is: 
“You, the jury, will now apply the following presumptions and the 
facts proved to the law of the case as given by the court and deter- 
mine whether the defendant is guilty or innocent of the crime.’ It is 
certainly the duty of the jury to hear the charge and apply the evi- 
dence to it, whether they are bound by it or not. I think they are 
bound to adopt the law as given by the court. ‘It is not and never 
has been within the province of the jury to decide what the law of a 
case is.’ 30 Ann., 905. I also think, when an attorney argues to a 
jury that they are judges of the law of a case, the judge should cor- 
rect the heresy. To which ruling of the court defendant exe pted, ete. 

“« (Signed): A. W. O. Hicks, District Judge.” 

The bill is not very skilfully drawn, but, taken as a whole, it clearly 
exhibits a refusal of the judge to charge that the jury are judges of 
the law and his opinion that such a claim is heresy. 

Snch refusal involves a denial of a clear constitutional right of 
accused. Art. 168 of the Constitution, in plain terms, declares that 
‘The jury, in all criminal cases, shall be judges of the law and of the 
facts on the question of guilt or innocence, having been charged as to 
the law applicable to the case by the presiding judge.” 

The point is settled by the paramount law and admits of no discus- 
sion or evasion. The judge is bound, in every case, when asked, to 
charge that the jury are judges of the law, and refusal so to charge is 
flying in the face of the Constitution and is flagrant and fatal error. 

In connection with such charge, the judge may rightfully and prop- 
erly expound to the jury their clear duty to accept and apply the law 
as laid down for them by the judge. But that is by no means incon- 








794 SUPREME COURT OF LOUISIANA. 








State vs. Vinson: 





sistent with their being “judges of the law” in the sense of the Con- 
stitution. The relation which the jury bears to enunciations of law 
delivered to them by the judge, is very similar to that which the judge 
bears to valid and unambiguous statutes. The jadge is bound, under 
his oath, to accept and apply the statutes, but that does not prevent 
him from being the judge of the law. So the jury is bound to accept 
and apply the law as declared by the court, but that does not prevent. 
their being “‘judges of the law.” They weigh and consider the law 
as laid down by the judge and determine its meaning and apply it to 
the facts proved, and are thus and in that sense judges of it, which is 
the sense of the Constitution. In either case, the judge or jury might 
have the actual power to disregard statute or charge, and refuse to 
recognize or apply them as law, but by so doing they would violate: 
their duty and oath. 

The doctrine has been clearly expounded in the Ford case, aud 
needs no further discussion. In several cases, the charges of judges. 
enforcing the duty of the jury to accept the law as charged by the 
judge, have been considered and sustained; but in each of them it 
appears that the charge had expressly instructed that the jury were 
judges of the law and the facts. State vs. Ford, 37 Aun., 465; State 
vs. Johnson, 30 Ann., 905; State vs. Scott, 12 Aun., 336; State vs. Bal- 
lerio, 11 Ann., 81. 

On this ground the case must be remanded. 

There appear two other bills of excéption taken to the refusal of 
the judge to give to the jury certain charges on the subject of cireum- 
stantial evidence, which embodied the language of Rules 4 and 5 laid 
down by Mr. Wills in his work on circumstantial evidence, p. 149. 
The judge refused partly because he considere:| the rules as too broad 
in their language, and partly because he thought the subject matter 
had been properly covered by his written charge. He may be correct 
in the first reason; but, for his guidance, we may say that we do not 
find in his written charge any substantial equivalent for the rule 
recognized by the authorities, that where a criminal charge is to be 
proved by circumstantial evidence, the proof ought to be not only con- 
sistent with the prisoner’s guilt bué inconsistent with any other rea- 
sonable hypothesis. See State vs. Swarze, 30 Ann., 1327; State vs.. 
Willingham, 33 Ann., 538, and authorities there referred to. 

It is, therefore, ordered, adjudged and decreed that the verdict and 
sentence be annulled and set aside, and that the case be remanded to 
the lower court to be there proceeded with according to law. 

Judgment reversed and case remanded. 
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Succession of Dickson. 


No. 166. 
SuccESSION OF HANNAH P. Dickson.—OpposITIONS OF HEIRS AND 


CREDITORS. 

Recording a judgment ordering a uscfructuary to give bond and prescribing the amount of 
the bond will not create a judicial mortgage in favour of those in whose favour the bond 
is tobe given There is no judgment for money therein, nor ascertainment with pre- 
cision of what sum is due, but merely that a bond be given in a specified sum. 

Judgments recorded in different parishes operate as judicial mortgages upon the lands io 
each parish from the respective dates of each recordation. 

Simulation may be proved by circumstances and presumptions drawn from the surround- 
ings of the parties. 

PPEAL from the Second Distriet Court, Parish of Bossier. 


Drew, J. 








Looney & Vance for the Administrator. 
J. D. Watkins, J. H. Shepherd and R. J, Looney, for the Opponents.. 





The opinion of the Court was delivered by 

MANNING, J. The sole issues presented by these proceedings are 
the priority of the judicial mortgages held or claimed by the various. 
opponents. The administrator ranked them in this order : 

1. Judgment in favour of John Henderson et alius dated 2d June 
1870, the date of record in mortgage-office not stated, to which pre-- 
scription was pleaded and tbe plea properly sustained. 

2. Judgment in favour of Thos. Poland of which W. R. Barstow is 
transferree recorded in mortgage-office Sept. 19, 1877. 

3. Mortgage in favour of M. L. Dickson recorded Oct. 29, 1881. 

4. Judicial mortgage in favour of W. R. Barstow recorded Sept. 17, 
1880. 

5. Judicial mortgage in favour of the heirs of Michael Dickson—- 
no date of recording mentioned, but we learn elsewhere it was re- 
corded May 23, 1877. 

Certainly the administrator could not have intended that these mort- 
gages ranked in ‘the order he has placed them, since the last is the first 
recorded and must prime the others if the judgment then recorded 
could create a judicial mortgage. 

The other opponents deny that it is a judgment for money, and we 
must recur to the object of the suit in which it was rendered anid to 
the terms of the judgment in order to ascertain its character. 

The suit was against Hannah P. Dickson as administratrix of her- 
husband and usufructuary, and the prayer is that she be ordered to 
render a full account of her administration and to give security as. 
usufructuary. The judgment is as follows ;— 
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“Wherefore, by reasons foregoing, and the law and the evidence 
generally being in favor of the plaintiff, Olympe Boisse, and the 
opponents Palmer Dickson'and M. Hugh Dickson and the succes- 
sion of Michael A. Dickson, and against the defendant, Hannah P. 
Dickson, widow of Michael Dickson, deceased, it is ordered, adjudged 
and decreed that said Hannah P. Dickson give security as usufruct- 
uary, that she will use as a prudent usufructuary would do the mova- 
bles and immovables of the succession of Michael Dickson falling to 
Olympe Boisse, Palmer Dickson, M. Hugh Dickson and M. A. Dickson, 
subject to her usufruct as established by this opinion and judgment, 
and that she will faitifully fulfill all the obligations imposed on her 
by law as said usufructuary. 

“Tt is further decreed that said security as to Olympe Boisse be the 
-sum of one thousand dollars; as to Palmer and M. Hugh Dickson, to 
-each, in the sum of nine thousand two hundred and 55-100 dollars; 
and as to the succession of Michael A. Dickson, in the sum of six 
thousand seven hundred and eighteen and 55-100 dollars; and that 
this security be by special mortgage on land and immovable property, 
-or by bond and personal security, or both, to be approved by the 
- court. ' 

“Tt is further decreed that the right of defendant to show further 
payments to Palmer, M. Hugh and M. A. Dickson or his succession be 
reserved.” 

This is not a judgment for money or on a moneyed demand the 
recording of which in the mortgage-office could create a judicial mort- 
gage. Three of the heirs had become parties to those proceedings 
and the amount of the bonds ordered to be given was based on evi- 
-dence taken therein relative to their shares, but it is not 1 judgment 
in their favour against the administratrix and usufructuary for any 
sum of money found to be due t'iem. Three other heirs were rot par- 
> ties and as to them no judgment of any kind was given. 


The case was appealed and the judgment reversed, Boisse v. Dick- 
-son, 31 Aun. 742, and on another appeal this court reviewing the 
pleadings in that case said ;— “the petition concluded with a prayer 
that the administratrix be cited, that she be ordered to account, and 
that she be required to give bond as usufiuctuary. This was the entire 
relief asked for.” Boisse v. Dickson, 32 Ann. 1150. 

It was not until January 12, 1883, that a judgment was rendered 
-against the administratrix for the ascertained amount of her indebted- 
ness and fixing it with that precision that on being recorded it could 
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operate a judicial mortgage. All the other judgments and mortgages. 
appearing on the tableau antedate that. 


Reference is made on the tableau to this last judgment as ascertain- 
ing the sums found due to the respective heirs thereby, but it cannot 
revert back to the first judgment, and the recording this first judg- 
ment can in no sense be considered as operating a mortgage for the 
sums due in 1883. Indeed as we have seen the judgment of 1877 was. 
not for money at all. * 

The judgment below giving rank to this judicial mortgage on May 
23, 1877, must be reversed. 

The Poland judgment of which Barstow is transferree recorded 
Sept. 19, 1877, and Barstow’s own judgment recorded Sept. 17, 1880, 
will take effect upon the lands in the several parishes only from the 
date of their respective records. Judgments and mortgages recorded 
in Caddo prior to recording cither of these must prime them, and the 
same holds good of the other parish. 

Objection is made to the recognition of the Poland judgment in 
favour of Barstow transferree that there is no proof of the transfer, 
but that proof was doubtless made in the proper place when the judg- 
ment was rendered or assigned. There is no pretence that the judg- 
ment is extinet or that the mertgage is not still alive and the heirs and 
other creditors have no interest in contesting the validity or actuality 
of the transfer. The administrator must take care that he pays the 
real owner. 

The counsel for M. 8S. Dickson took a nonsuit on her claim No. 3 on 
the tableau. 


Virginia H. Thomas opposed the tableau for non-recognition of her 
recorded judgment for $4,000. The allowance of this claim is opposed 
by the other heirs and creditors on the ground that it is a simulation, 
that the widow Dickson was induced by her daughter Virginia to exe- 
cute her note for that sum and confess judgment upon it, but there 
was no consideration for 1t and it was in reality an attempt to give her 
that sum to the prejudice of the other heirs. Mrs. Dickson’s estate is 
insolvent. 


Mrs. Thomas alleges that her mother owed her husband Capt. 
Thomas four thousand dollars and her husband owed her the same 
sum, and the mother gave her the note in payment and the two debts 
were thus satisfied. We copy the testimony of Mrs. Dickson on the 
matter as it is printed in the brief of Mrs. Thomas’ counsel ; 
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“She gave the $4,000 note in confession of judgment to her 
daughter—she was sick and delicate—and not for services Capt. 
Thomas rendered. There was only one $4,000 note of that kind, and 
Mrs. Thomas asked for it for him, but witness does not know how it 
was drawn up. Her daughter asked her to do it, and she did it for 
her daughter’s account, as she importuned her so much, and not for 
any debt she owed Capt. Thomas. There was no settlement of 
accounts with Capt. Thomas at that time.” 

This is corroborate. by the surrounding circumstances and simula- 
tion may be proved by them. The estate was insolvent and to all 
appearance inextricably confused. Children were pressing to save 
something, each for himself, and creditors were not less urgent. The 
mother yielded to the importunities of the daughter, and the note and 
confession of judgment were made the instruments to give verisimili- 
tude to the arrangement, the object of which was to save this sum for 
the daughter. 

The lower judge rejected the claim as the administrator had done 
and we think rightly. 

It is therefore ordered and decreed that the judgment of the lower 
court recognising a judicial mortgage in favour of the heirs of Michael 
Dickson dating May 23, 1877 is avoided and reversed, and in all other 
respects said judgment is affirmed, heirs thus cast paying the costs of 
appeal. 





On APPLICATION FOR REHEARING. 


We are not asked to review our opinion but to make the decree con- 
form to it. The rehearing is granted. 





On REHEARING. 

The lower judge sustained the opposition of Mrs. Thomas and 
amended the tableau accordingly. He also recognized a judicial mort- 
gage in favour of Palmer Dickson that had not been placed on the 
tableau nor mentioned in any opposition. We correct our decree so 
as to give effect to the principles maintained in the opinion. 

It is ordered and decreed that the judgment of the lower court recog- 
nising a judicial mortgage in favour of the heirs of Michael Dickson 
dating May 23, 1877, is avoided and reversed said heirs paying the 
costs of appeal; and that the judgmeut below sustaining the opposi- 
tion of V. H. Thomas is also reversed at her costs, and the judgment 
recognising a judicial mortgage in favour of Palmer Dickson is also 
reversed, and in all other respects said judgment is affirmed. 
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No. 147. 


THE StaTE oF Louisiana vs. Cy. LANDRUM. 
Affidavit for continuance which does not aver itiability to prove the facts referred to other- 
wise than by the witnesses of whose absence complaint is made, is defective, and the 
reffsal of the continuance is not error. 


PPEAL from the Twenty-seventh District Court, Parish of Rich- 
land. Williams, J. 





P. H. Toler, District Attorney, for the State, Appellee. 
E. CO. Montgomery tor Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. The affidavit for continuance, the refusal of which is 
the only error assigned, is fatally defective in this: that it fails to aver 
inability to prove the facts referred to otherwise than by the witnesses 
of whose absence he complains. State vs. Comstock, 36 Ann. 308, 
Bishop Cr. Proc., sec. 951 a. 


Judgment affirmed. 





